BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F409778

RONALD STANDLEY,

EMPLOYEE CLAI MANT

HUGG & HALL EQUI PMENT,

EMPLOYER RESPONDENT NO. 1
SAFECO | NSURANCE COVPANY,

| NSURANCE CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2
PRUDENTI AL FI NANCI AL DI SABI LI TY CARRI ER

OPI Nl ON FI LED JANUARY 23, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE CONRAD ODOM Att or ney
at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE GUY ALTON
WADE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVI D PAKE,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed in part as
nodi fied; reversed in part.

CPINLON  AND ORDER

Respondent No. 2, Second Injury Fund, appeals an
adm nistrative law judge' s opinion filed May 26, 2006. The
adm nistrative |law judge found that the claimant proved he

sust ai ned wage-1loss disability in the amount of 60% and t hat
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Respondent No. 2 was |liable for the claimnt’s wage-I| oss
disability. After reviewng the entire record de novo, the
Ful | Commi ssion affirnms the admnistrative | aw judge’s
opinion in part as nodified and we reverse in part. The
Ful | Comm ssion finds that the clainmant proved he sustai ned
wage-1loss disability in the amunt of 40% but that
Respondent No. 2. is not liable.

. H STORY

Ronald dint Standl ey, age 50, testified that he left
school after the tenth grade. M. Standley agreed at
hearing that he was “fairly good” at reading and witing.
The cl ai mant described his work history as involving general
| abor, including construction. The clainmant testified that
he had occasionally suffered fromright shoul der problens as
a result of a nmotor vehicle accident.

The claimant testified that he injured his knee on two
occasions in the 1980's, and that he underwent knee surgery.
The cl ai mant agreed on cross-exam nation that cartil age was
renoved fromhis knee. Follow ng surgery, the clai mant
testified, “I couldn’'t stand on this leg (pointing on right
knee) very long....It pops, swells. If I"'mon it too |long

it swells up. | have to elevate it and get off of it and I
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have to really watch it. | had to take it easy on weekends
tolet it rest up to where | can work all next week.”
The attorney for Respondent No. 1 cross-exanined the
cl ai mant :
Q Now, after your knee injury did your knee ever
get to the point where you didn't have to think

about it whenever you were working at these
di fferent construction conpanies?

A. | had to think about it every day. | had to
wat ch where | put that leg...

Q Now, it would continue to swell; is that
right?

Yes, sir.

A
Q  Your knee woul d?
A Yes, sSir....

Q

. Now, did your knee ever quit giving you pain
or problens?

A.  No.

The claimant testified that he had to stop working in
construction because of his knee, and the cl ai mant agreed at
hearing that he ultimtely received a comrercial driver’s
license. “I went to truck driving and I was still doing the
construction type,” the claimant testified. “lI was stil

hauling red dirt on the construction jobs because, you know,
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that was what |1’ ve always |oved doing and that’ s what |
know. ”

The record indicates that the clainant began worKki ng
for Hugg & Hall in about May 1998. The claimant testified
that he was a truck driver

The parties stipulated that the clainmant sustained a
conpensabl e injury to his neck and back on Septenber 2,

2004. The claimant testified that while loading a forklift,
“1 felt this burning sensation in ny back and it just kept
getting worse and worse and by the tine | got - | went ahead
and chai ned down, and by the time | got to the termnal it
was hard for ne to stand up straight.”

A physician reported the followi ng on Septenber 2,

2004:
G adual onset of back pain today while unloading a
forklift fromhis sem trailer. Drives a sem and
does a lot of clinmbing up and down. Pain radiates
into top of both I egs. Has nunmbness in his feet.
Pai n has becone very severe and now can barely
wal k.
2 years ago hurt back on job, saw physician but
never had any x-rays or MRl to his know edge.
Gradual |y recovered but has had mld recurrent
| ow back pain and stiffness ever since. Rarely

will take an aspirin but nothing else. Has to
sleep at night on his side with knees bent.
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It was al so noted that the clai mant had under gone
“Ri ght knee surgery - laparoscopic.” The claimnt was
di agnosed as havi ng | unbar back pain and bil ateral |eg pain.

An MRl of the claimant’s |unmbar spine was taken on
Sept enber 9, 2004, with the follow ng inpression:
“Mul til evel degenerative changes, nost promnently, at L4-5
and L5-S1, there are noderate degrees of bilateral neural
foram nal narrowing in conjunction wth annular disc bul ges
and facet arthropathic change. WMderate disc space
narrowing i s seen at L5-S1.”

Dr. James B. Bl ankenshi p noted on Septenber 22, 2004,
“He has had sone back problens ever since a work injury two
years ago, but this stabilized on its own w thout any
significant treatnment and he has tolerated his degree of
back pain since then. He had been |loading a forklift on to
a truck and then driving back to his shop, he noticed a
rat her marked increase in his back pain. He continued
wor ki ng that day, but had significant back pain and has not
wor ked since then.”

Anot her |unmbar MRI was taken on Novenber 9, 2004, with
the followng inpression: “1. Miltilevel degenerative

changes with nmultilevel changes of endpl ate edena noted. 2.
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MIld to noderate |ateral recess stenosis at L4/5 with
| ateral disc protrusions bilaterally. 3. Mlder |ateral
recess stenosis and neuroforam nal stenosis at L5/S1.”

The claimant’s enpl oynent with Hugg & Hall was
term nated effective January 7, 2005.

The followi ng inpression resulted froman M of the
claimant’ s cervical spine, taken on January 24, 2005: *“1.
Cervi cal canal stenosis, C4-5, C5-6, and C6-7, as descri bed.
2. Disc desiccation at all cervical levels. 3.

Spondyl osi s and generalized bul ging annul us, C3-4, C4-5, C5-
6, and C6-7. 4. Miltilevel neural foram nal narrow ng, as
descri bed.”

Dr. Bl ankenship noted on May 3, 2005, “The patient
states currently his neck, as well as his | ower back pain
are giving himsignificant difficulty.”

In June 2005, Dr. Bl ankenship perforned “corpectony and
reconstruction from C4 down through C7 wth anterior
pl ating.”

Dr. Bl ankenshi p noted on August 25, 2005, “He has
expressed an interest in trying to get back to work and I
have praised himfor that. | told him unfortunately, I

obviously can’t release himto go back to work w t hout
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restrictions and | certainly do not feel like the job he was
originally doing is a job that he is going to be able to do.
What | would like to do is to get himback to sone type of
limted activity for a while, working four hours a day for a
coupl e of weeks and then back to eight hour work days. He
has a pernmanent weight lifting restriction placed on hi m of
25 I'b. He knows how to |lift when he needs to and he should
do no prol onged stooping or bending.”

The record contains the foll owm ng recommendati ons from
a Functional Capacity Evaluation Summary Report dated
Novenber 4, 2005:

Based on the results of the Functional Capacity
Eval uation performed on 11/4/05 it is reconmended
that M. Standl ey cannot performwork to the
required capacity of his pre-injury job. He was
unable to |ift to the nedi um physical denands

| evel that his job was classified as and he was
unable to sit for the required amount of tinme to
drive a truck. He would be able to performwork to
t he sedentary physical demands level with lifting
up to 10 pounds on an occasi onal basis (0-33% of
the day). He would be restricted fromlifting
above shoul der but woul d be able to perform work
above shoul der on an occasional basis. He would
be able to sit on a frequent basis (34-66% of the
day) with the freedomto stand as needed once or
twce an hour. It is felt that M. Standl ey woul d
benefit fromvocational rehabilitation to find a
new occupation for the client that does not
require lifting nore than 10 pounds and that does
not require the patient to stay in a seated
position for extended periods of tine.
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Counsel for the Second Injury Fund questioned the
claimant with regard to the Functional Capacity Eval uation:

Q They said you could bend or stoop for as |ong
as 26 mnutes. They tested you and you went that
|l ong. Do you renenber that?

A Wll, yeah. | nean, as long as | didn't - |
couldn’t squat down on this floor for no 26

m nutes on this knee (pointing on right knee), no.
As long as | had this knee (pointing on left knee)
out, yeah, | could - this other |leg could stay
down that | ong.

The parties stipulated that the claimant’s healing
peri od ended on Novenber 10, 2005.
Dr. Bl ankenship stated on Novenber 23, 2005:

1. | do feel like M. Standley has reached

Maxi mum Medi cal | nprovenent as of 11/10/05.

2. He has sustained a partial inpairnment. This
is solely related to his cervical injury. H's

| ower back pain actually predates his neck pain.
It is ny nmedical opinion, based on a reasonabl e
degree of nedical certainty that the gentleman’ s
cervical spine problens and need for surgery was
directly related to his work related injury. |
also feel like his |ower back pain is related to
his work, but certainly is superinposed on rather
significant degenerative disc disease. Wthout an
acute disc herniation, the patient really would
not qualify for any inpairnment based on the IV
Edition AMA Guidelines...

It is ny nedical opinion that the patient
qualifies for a partial permanent inpairnent of
10%to the body as a whole....He does have pre-

exi sting degenerative changes, but | feel Iike the
10% enconpasses his work related injury. Once
again, this is for his cervical spine. H s |ower



St andl ey - F409778 9

back condition currently would not qualify for a
rating based on the current Wrker’s Conpensati on
gui del i nes. ...

The parties stipulated that Respondent No. 1 had
accepted an inpairnment rating of 10%to the body as a whol e.

A pre-hearing order was filed on February 1, 2006. The
cl ai mant contended that he was “unable to return to work
maki ng the sanme or simlar wages,” so that he was entitled
to permanent partial disability “in excess of the rating.”

Respondent No. 1 contended that the clai mant was “not
entitled to any benefits in excess of the inpairnment rating.
Alternatively, if the claimant is determ ned to have
sustained a wage |loss disability, it shall be the
responsibility of the Second Injury Fund.”

Respondent No. 2 contended that it would “state its
contentions follow ng discovery.”

The pre-hearing order listed the follow ng issues for
litigation: “1. Claimant’s entitlenent to pernanent
benefits in excess of the 10%rating. 2. Second Injury
Fund liability. 3. Attorney fee.”

A hearing was held on April 19, 2006. Counsel for

Respondent No. 1 cross-exam ned the clai mant:
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Q Now, since the injury in Septenber of ‘04 you
have not made any effort to | ook for work, have
you, sSir?

A.  No.

Q You've not applied for any jobs?

A. No, sir....|l just called Hugg & Hall and
tal ked with them..

Q Now, does your knee continue to bother you
t oday?

A.  Yes, sir.

Q Now, are you able to do any kind of squatting
or bending, -

A.  No.

Q - stooping, anything |like that?

A As long as | don’t bend this knee (pointing on
right knee). You know, | can bend - | can get
down on this knee (pointing on | eft knee) and keep
this one out (pointing to right knee). | cannot

squat down. . ..

Q Now, is it your opinion that because of your
ri ght knee and your right shoul der problens and
your current back conplaint and condition that
you’' re not able to work?

A Yes.

Q Is that what you're telling Judge Stewart
t oday?

A Yes, sir.

The administrative |aw judge found, in pertinent part:
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2. Caimant has net his burden of proving by a
preponderance of the evidence that he has suffered
a loss in wage earning capacity in an anount

equal to 60%to the body as a whol e.

3. The Second Injury Fund is liable for paynent
of benefits attributable to claimant’s loss in
wage earning capacity.

Respondent No. 2 appeals to the Full Conm ssion.

1. ADJUDI CATI ON

A. Wage Loss

In considering clains for permanent partial disability
benefits in excess of the enployee s percentage of permanent
physi cal inpairnment, the Comm ssion nmay take into account,
in addition to the percentage of permanent physical
i mpai rment, such factors as the enpl oyee’s age, education,
wor k experience, and other matters reasonably expected to
affect his future earning capacity. Ark. Code Ann. 811-9-
522(b)(1).

The adm nistrative | aw judge found in the present
matter, “Claimant has nmet his burden of proving ... that he
has suffered a I oss in wage earning capacity in an anount
equal to 60%to the body as a whole.” The Full Conm ssion
finds that the claimant proved he sustai ned wage-| oss

disability in the amunt of 40%
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The cl ai mant, who the Full Conm ssion finds was a
credi ble witness, has barely a 10'" grade educati on but he
can read and wite. The claimant’s work history is al nost
entirely general labor and truck driving. The clainmant had
problens in his shoul der, back, and right knee before the
conpensable injury. It does not appear that the clai mant
returned to work for the respondents after the Septenber
2004 conpensable injury to his neck and back. The
claimant’ s enpl oynent was termnated in January 2005. It is
al so inprobable that the claimant will ever be able to
return to manual |abor or extensive truck driving. The
Functional Capacity Eval uation of Novenber 2005 set forth
permanent work restrictions. The clainmnt also received a
10% anatom cal inpairnment to his neck.

However, the claimant testified that he had not tried
to seek any sort of enploynent following his term nation
fromthe respondent-enployer. The claimant’s |ack of
notivation to seek work inpedes our assessnent of his wage-
| oss disability. ElIlison v. Therma Tru, 71 Ark. App. 410,
30 S.W3d 769 (2000). The Full Conm ssion finds that the
cl ai mant proved he sustained wage-loss disability in the

anobunt of 40%
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B. Second Injury Fund

The Second Injury Trust Fund is a special fund designed
to insure that an enployer enploying a handi capped worker
will not, in the event that the worker suffers an injury on
the job, be held liable for a greater disability or
i npai rment than actually occurred while the worker was in
his enploynent. See, Ark. Code Ann. 811-9-525(a) et seqg
Liability of the Second Injury Fund cones into question only
after three hurdl es have been overcone. First, the enpl oyee
nmust have suffered a conpensable injury at his present place
of enploynment. Second, prior to that injury the enpl oyee
must have had a permanent partial disability or inpairnment.
Third, the disability or inpairnment nmust have conbined with
the recent conpensable injury to produce the current
disability status. Mid-State Constr. Co. v. Second Injury
Fund, 295 Ark. 1, 746 S.W2d 539 (1988).

The adm nistrative | aw judge found in the present
matter, “The Second Injury Fund is liable for paynent of
benefits attributable to claimant’s | oss in wage earning
capacity.” The Full Comm ssion does not affirmthis
finding. The claimant testified that he injured his knee on

two occasions in the 1980's, and that he underwent cartil age
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renoval fromhis right knee. The claimant testified that
his knee continually gave him problens after that tinme. The
claimant testified that, because of prior problems with his
ri ght knee, he was forced to stop working nanual
construction |abor, obtaining a conmercial driver’s |icense
to becone a truck driver.

Fol | owi ng the Septenber 2004 conpensable injury, it was
noted in passing that the claimant had under gone
| apar oscopi ¢ knee surgery. Nevertheless, there is no
evi dence before the Conmm ssion denonstrating that the
i nstant claimant had a preexisting rateable condition

pursuant to the Guides to the Evaluation of Pernanent

| npai rnent, Fourth Edition. The claimant began working for

t he respondent-enpl oyer in May 1998. The record contains an
Exam nation To Determ ne Physical Condition O Drivers
conducted in May 1998. The claimant did not indicate in
that Exam nation that he had sustained a prior inpairnent to
t he knee or shoul der.

Nor does the record denonstrate that there was a prior
di sability or inpairment which conmbined with the recent
conpensabl e injury to produce the current disability status.

The claimant testified that he was unable to fully
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participate in the Functional Capacity Eval uati on because of
his inpaired right knee. However, there was no indication
in the Functional Capacity Evaluation, administered in
Novenber 2005, which indicated that the claimant’s knee was
a hindrance to his activities. Nor did Dr. Bl ankenship
indicate that a prior inpairment conbined with the
conpensabl e injury to produce the claimant’s current
disability status. The Full Comm ssion therefore finds that
the Second Injury Fund is not liable for the claimant’s 40%
wage-1 oss disability.

Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms in part as nodified the opinion of
the adm nistrative |aw judge. W find that the clai mant
proved he sustai ned wage-loss disability in the anount of
40%to the body as a whole. The Full Comm ssion reverses
the adm nistrative | aw judge’s finding that Respondent No.
2, Second Injury Fund, is liable for the claimnt’s wage-
| oss disability. W find that the claimant’s wage-| oss
disability shall be the liability of Respondent No. 1.
Pursuant to Ark. Code Ann. 811-9-411(a), Respondent No. 1 is
entitled to a credit for disability benefits the clai mant

has previously received pursuant to the disability policy
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about which the claimant testified. The claimant’s attorney

is entitled to fees for | egal services pursuant to Ark. Code

Ann. 811-9-715(Repl. 2002). For prevailing in part on

appeal to the Full Conmi ssion, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. 811-9-715(b)(Repl. 2002).
T IS SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Commi ssi oner Hood di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe Majority

opi nion, which reduces the claimant’s wage | oss entitl enent
to 40% finds the Second Injury Fund has no liability, and
awar ds Respondent No. 1 a credit. After a de novo review of
the record, | find that the Second Injury Fund bears
l[iability and that neither respondent is entitled to a

credit.
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| first find that because the claimant’s previous
knee and shoul der disabilities resulted in a pernmanent
i mpai rment which has conmbined with his current disability
and resulted in a greater disability status, the Second
I njury Fund should be found liable. In Md-State
Construction Co. v Second Injury Fund, 295 Ark. 1, 746

S.W2d 539 (1988), the Arkansas Supreme Court set forth the
test for determning Second Injury Fund liability. The
Court opi ned,

It is clear that liability for the Fund
comes into question only after three
hurdl es have been overcone. First, the
enpl oyee nmust have suffered a
conpensable injury in his present place
of enploynment. Second, prior to that
injury the enpl oyee nust have had

per manent partial disability or

I mpairment. Third, the disability or

i mpai rment nust have conbined with the
recent conpensable injury to produce the
current disability status. (Oigina
enphasi s.)

There is no dispute that the clai mant has
satisfied the first elenent necessary to establish Second
Injury Fund Liability as shown by the fact that the parties
stipulated that the claimant’s Septenber 2004 injury was

conpensabl e.
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| also find that the claimant has shown that he
had a pre-existing permanent partial disability or
impairment. Specifically, the claimant suffered froma | oss
of cartilage in his knee that limted his ability to wal k
for extended periods of time or fromwal king on particul ar
surfaces. He also suffered froman inability to lift due to
t he repeated dislocation of his shoul der.

Pursuant to Arkansas Wrkers’ Conpensation Law a
pre-existing inpairnment or disability can be either work-

related or non-work related. Second Injury Trust Fund v.

POM Inc., 316 Ark. 796, 875 S.W 2d 832 (1994).
Addi tional ly, inpairment does not necessarily nmean that a

cl ai mant has suffered a wage | oss. Second Injury Trust Fund

v. Wiite Consolidated, 317 Ark. 26, 875 S.W 2d 834 (1994).

In this instance the claimant has sustained prior
injuries to his right shoul der and knee. The injury to the
knee resulted in a surgery in which the claimant’s cartil age
was renoved. Wiile the claimnt was unable to specify
whet her the doctor placed restrictions on himafter the
surgery, there is little doubt that such a surgery woul d be

ratabl e pursuant to the AMA Guides to the Evaluation of

Per manent | npairnment (4th ed. 1993). Additionally, the
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claimant credibly testified that he had difficulty wal king
on certain surfaces due to his knee, and that he had even
had to quit a job due to his inability to work in areas with
red clay, dirt, and nud because of his knee swelling.
Additionally, the claimant testified that he still has
difficulty wal king | ong distances and has to be careful to
avoid re-injury to his knee.

Additionally, the claimant testified that he has
difficulty lifting itens due to his shoulder. Wile the
Maj ority argues that the claimant had no permanent
inmpairment to his shoulder, | note that the claimant’s FCE
report specifically indicated he was not to perform above
shoul der lifting. In my opinion, this corroborates the
claimant’ s assertions.

Finally, I find that the clainmnt’'s past knee and
shoul der injuries conbined with his recent conpensabl e
injury to produce his current disability status. The
claimant testified that his knee condition causes him
difficult in walking, squatting, and bending. Wen
considered in conjunction with the limtations placed on him
as a result of the FCE, | find that the claimnt has shown

that his knee condition conbined with his current
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conpensabl e injury to produce the current disability status.
Furthernore, the claimant is unable to [ift above his head
due to his shoul der, thereby increasing his disability.
Accordingly, | find the Second Injury Fund shoul d bear
liability.

| further find that the Majority errs in awarding
a credit to Respondent No. 1. In ny opinion, the clainmnt’s
policy was not a “group” policy as described by Ark. Code
Ann. 811-9-411. Furthernore, | find that to allow a credit
when the claimant’s policy already deducts the anount of
conpensation received, is to unjustly penalize the claimnt.

Ark. Code Ann. 811-9-411 provides,

(a) Any benefits payable to an injured
wor ker under this chapter shall be
reduced in an anmount equal to,

dol l ar-for-dollar, the anmount of
benefits the injured worker has
previously received for the sanme nedi ca
services or period of disability,

whet her those benefits were paid under a
group health care service plan of

what ever formor nature, a group

di sability policy, a group |oss of

i ncome policy, a group accident, health,
or accident and health policy, a

sel f-insured enpl oyee health or welfare
benefit plan, or a group hospital or
medi cal service contract.

(b) The claimant shall be required to
di sclose in a manner to be determ ned by
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the Wirkers' Conpensati on Comm ssion the
identity, address, or phone nunber of
any person or entity which has paid
benefits described in this section in
connection with any claimunder this
chapter.

(c)(1) Prior to any final award or
approval of a joint petition, the
clai mant shall be required to furnish
the respondent with rel eases of al
subrogation clainms for the benefits
described in this section.

(2)(A) In the event that the claimant is
unabl e to produce rel eases required by
this section, then the comm ssion shal
determ ne the anpbunt of such potenti al
subrogation clains and shall direct the
carrier or self-insured enployer to hold
in reserve only said sunms for a period
of five (5) years.

(B) If, after the expiration of five (5)

years, no release or final court order

is presented otherwi se directing the

paynent of said suns, then the carrier

or self-insured enployer shall tender

said sunms to the Death and Per manent

Total Disability Trust Fund.
During the claimant’s enpl oynent, he obtained a disability
policy. The terns of the policy indicate that the enployee
provide the prem uns and that they will be deducted from
their checks. Since the injury, the clainmant has been
drawing long termdisability benefits pursuant to that

policy. Each nonth he receives $2,125.75, but then the
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carrier, Prudential, deducts $1,963.00 pursuant to the
claimant’ s recei pt of workers’ conpensation benefits and the
terms of the policy.

In my opinion, the claimant’s long-termdisability
policy was not a “group policy” pursuant to the provisions
of Ark. Code Ann. 811-9-411. In my opinion, the provisions
of Ark. Code Ann. 811-9-411 apply to respondents who are
providing disability benefits under a disability plan that
is paid, at least in part by the respondents, and where at
the same tine the respondents are required to pay the
cl ai mant benefits under the Arkansas Wrkers' Conpensation
Act .

In contrast, in the present instance, the terns of
the policy specifically provide that the premuns for the
policy are to be paid for by the enployee. The policy
specifically states at page 19, “Your coverage is paid for
by you. Your Enployer will informyou of the anmount of your
contribution when you enroll.” In my opinion, this |anguage
is indicative that the claimant’s policy is not a “group”
policy as described by the provisions of Ark. Code Ann.

8411.
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In short, | find the purpose of Ark. Code Ann.
8411 is to prevent the claimnt fromreceiving double
recovery. Accordingly, | find that since the terns of the
i nsurance policy specifically indicate that the entire
anount of workers’ conpensation benefits received by the
claimant are to be deducted, the Majority errs by granting a
credit in the anpbunt of $162.75 as actually received by the
cl ai mant .

For the aforenentioned reasons, | nust

respectfully dissent.

PH LI P AL HOOD, Conm ssioner



