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OPINION AND ORDER

The respondent appeals from a decision of the

Administrative Law Judge filed October 25, 2006.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim. 

2. The employee/employer relationship
existed on or about November 20, 1997
and at all relevant times. 
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3. The claimant has failed to establish
that the Administrative Law Judge should
recuse from rendering a decision in this
case. 

4. The claimant has failed to present
any admissible evidence in connection
with her constitutional challenge. 

5. The claimant has failed to establish
that the Arkansas Workers’ Compensation
Commission Law is unconstitutional. 

6. The claimant has failed to establish
that Dr. Michael Moore’s March 18, 2002
bill has been properly presented to the
respondents for payment on a form
approved by the Commission. 

7. The claimant has failed to prove by a
preponderance of the credible evidence
that she sustained a compensable neck
injury on November 20, 1997.

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 
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 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

I must respectfully concur in part and dissent in

part from the Majority opinion. Specifically, I concur with

the Majority’s decision regarding recusal and the

constitutionality of the Workers’ Compensation laws.

However, I would have  reversed the balance of the decision.

I first address the applicability of Rule 30 in

the present case. The Administrative Law Judge found that

the claimant was not entitled to payment for those medical

services because they did not comply with Rule 30, in that,

it was not submitted on a form UB-92 or a HFCA-1500. The

Majority has now affirmed and adopted the decision as their

own. 

The claimant admits that the bills were not

submitted on such forms, but contends that Rule 30 is no

longer applicable after a final order is issued. After

reviewing the record, I do not agree with the claimant’s

argument, but still find that the Majority errs in their

conclusions regarding Rule 30. 
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In my opinion, the respondents are attempting to

avoid payment of a bill for which they are admittedly

liable. There appears to be no dispute that, pursuant to the

2002 opinion, the Administrative Law Judge has already ruled

the respondents are liable for the treatment and, therefore,

payment of bills for which the claimant is seeking. The

claimant has provided the respondents with a bill that

provides the services codes, dates of service, and the other

information usually included on the forms prescribed by

Rule 30. It is also obvious from the record that the

respondents have the pertinent medical records from the

dates in question. In my opinion, they should not be allowed

to now circumvent payment due to a technical error on the

part of the claimant.

Rule 30 provides for the system in which the

medical benefits paid by respondents are to be paid. There

are two primary sections important in this case. The first

is Rule 99.30 Section I. I. 4, which provides, ”Billing for

provider services shall be submitted on the forms approved

by the Commission: UB-92 and HFCA-1500". 
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The second pertinent portion of the rule is

Commission Rule 99.30 Section J., which  provides,

Notwithstanding any other provision of
this rule, if an employee has personally
paid for a health care service and at a
later date a carrier is determined to be
responsible for the payment, then the
employee shall be fully reimbursed by
the carrier.

The claimant testified her attorney submitted a

bill to the respondents requesting payment. This bill

contains almost identical information which is contained on

the form UB-92 or a HFCA 1500. Yet, the respondents refuse

to reimburse claimant. 

Notably, the respondents’ attorney, at the

beginning of the hearing, indicated that the respondents

would simply need a bill or document from a physician

indicating that the claimant had paid for treatment for

Dr. Moore before paying it. Yet, later in the hearing, the

respondents changed their position when the claimant’s

exhibit No. 5 (a bill as requested by the respondents) was

introduced. At that point, the respondents’ counsel

indicated they would need the dates of service and medical



Shay - E900428 -7-

codes on a HICFA form before they could pay it. Ironically,

the bill provided the same information as a HICFA form.

Certainly, when one views the bill submitted by

the claimant, it is clear that the respondents were given

the pertinent information that they needed to carry out the

purposes of Rule 30. The bill submitted by the claimant

provides the location where medical treatment was received,

dates the services were performed, and the medical codes

regarding which services were provided. In my opinion, since

this information is virtually identical to that information

which would be required by the forms specified by Rule 30,

the respondents are essentially trying to avoid paying a

bill for which they are admittedly liable. While the

claimant has admittedly not submitted the bill in the proper

format, the claimant has already paid her bill and likely

does not have access to a HICFA form. Furthermore, it is

apparent that the claimant has attempted to comply with Rule

30 and that the respondents are attempting to prefer form

over substance. This should not be allowed. 
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 In denying the claimant’s request, the Majority 

relies on the rationale of Burlington Industries v. Pickett,

336 Ark. 515; 988 S.W.2d 3 (1999). However, I find that the

present case is distinguishable. In Burlington, the claimant

sustained an injury to her back in 1990. The respondents

controverted benefits and the claimant and her private

insurance carrier paid for treatment. In 1994, an opinion

was issued finding that the claimant was entitled to

temporary total disability benefits and medical benefits. In

1996, the case was again brought to the Commission. The

claimant provided the Commission and the respondents claims

for approximately $100,000 in Pickett’s accrued medical

expenses, paid by herself or by her husband’s private health

insurance carrier during litigation. The Court noted, 

Pickett provided the expenses in summary
form based on the logs of the group
health insurers with little or no detail
as to the relation of the service to
Pickett’s injury or information to
ascertain the reasonable ness of the
charges. Appellants’ witness testified
at the hearing, and it is apparent that
their handling of the case in response
to the 1994 Commission order left much
to be desired. Appellants had failed to
pay temporary total disability as
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ordered by the Commission and had only
paid $150.00 in medical expenses.
However, they had only been presented
with the one bill for $150.00.

  
Id. 

The Administrative Law Judge found, in part, that

the claimant was entitled to the medical treatment set forth

in the 2004 order which the respondents had failed to pay

and awarded interest and penalties pursuant to Ark. Code

Ann. §11-9-802 and Ark. Code Ann. §11-9-9-809. The

respondents apparently paid for the medical treatment

ordered pursuant to the Administrative Law Judge’s decision,

but argued that they were not required to pay interest or

penalties. The Commission affirmed the decision and the

Court of Appeals split in a three to three vote. The Supreme

Court of Arkansas subsequently issued a decision reversing

the opinions of the Commission and the Administrative Law

Judge. On appeal, the respondents argued that the

Administrative Law Judge had erred in awarding them to pay

interest back to the initial order, as Pickett had not

provided the respondents with medical bills until the

hearing in 1996, and that then she had only provided totals.
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The Supreme Court agreed with the respondents and opined

that the purpose of the medical cost containment unit was to

avoid unjustified medical costs. The Court went on to

indicate that there was no indication from the language of 

Rule 30 to indicate its provisions were discretionary and

indicated that while the respondents had not expedited the

process, the claimant also carried some responsibility in

making sure her expenses were properly submitted for

payment. Based on these considerations, the Supreme Court of

Arkansas found that the Administrative Law Judge and

Commission had improperly awarded interest on the payment of

benefits. Id. 

In the present instance, the Majority uses the

rationale of Burlington to stand for the proposition that

Rule 30 is not discretionary and that the prescribed forms

are mandatory. The Administrative Law Judge further opines

that since the claimant did not submit payment for services

on the approved forms, she has not complied with Rule 30. I

find that the Majority has erred in his conclusion and do
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not find the ruling of Burlington to be as broad as the

Majority. 

In my opinion, the case of Burlington is not

applicable to the present case. Though the Court in

Burlington appeared to indicate Rule 30 was not

discretionary, the Court in no way indicated that there

would never be an exception to the provisions of Rule 30. In

my opinion, the findings set forth in Burlington were based

on the premise of a situation in which the claimant had

provided virtually no information regarding the services for

which she was seeking compensation. Furthermore, the Court

in Burlington was only considering the issue of whether

interest and penalties could be assessed-not the issue of

whether the respondents had to be provided with a Rule 30

form before having to pay. In contrast, the claimant in the

present case has provided the dates, medical services,

payment history, and clinical notes regarding the visit from

Dr. Moore. This is the same information that is provided by

the forms listed in Rule 30. To now find that the claimant

must submit payment for expenses on a form which provides
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the same information as that which the claimant has already

provided is simply an example of preferring form over

substance. I find that to allow the respondents to avoid

payment of the claimant’s medical bills would now, in

effect, allow them to avoid payment for expenses of which

they are liable, when their only excuse for not paying is a

technicality. Certainly, the purpose of Rule 30 is to

protect both parties and make sure that respondents can

review the validity and accuracy of the claimant’s expenses.

However, there is simply no question in this instance as to

whether the services by Dr. Moore were awarded under the

2002 order. Furthermore, it is apparent that the respondents

have been provided the information necessary to protect

their interests and make sure the claimant is reimbursed the

appropriate amount. Accordingly, I would have reversed the

decision of the Administrative Law Judge and order the

respondents to reimburse her the expenses related to the

March 2002 visit with Dr. Moore.

I further find that the claimant has shown that

she sustained a compensable neck injury by a preponderance
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of the evidence. The claimant had never suffered neck pain

or problems prior to the incident in question. Yet, after

the accident, she had symptoms of arm pain and numbness,

which are both consistent with having sustained a cervical

injury. Unfortunately, due to the severity of the claimant’s

elbow injury, the true nature of her full injuries was

unrealized until after her elbow condition was resolved. At

that time, it became evident that in addition to the elbow

injury, the claimant had also sustained a neck injury when

the crate of bananas fell on her. 

After considering the testimony presented by the

claimant and the other witnesses, in conjunction with the

medical records, I find that it is apparent that the

claimant sustained a herniation due to the crate of bananas

falling on her. The claimant in the present case credibly

testified that she had never suffered from neck or arm pain

prior to the crate of bananas falling on her. There is no

dispute that the crate of bananas fell on the claimant,

causing her to sustain serious injuries. Furthermore, Ulch

testified that he saw the claimant lying on the floor



Shay - E900428 -14-

immediately after the accident and that it was apparent that

the boxes had fallen on the claimant’s neck. Ulch went on to

indicate that after the incident, the claimant reported neck

pain. Miller corroborated Ulch’s testimony that the claimant

experienced neck pain after the fall. In addition to the

claimant complaining of neck pain, she also sustained

serious bruising to her arm. As such, the primary focus of

the claimant’s treatment was for her arm. 

While it is apparent the claimant suffered from

neck pain after the accident, the claimant’s testimony seems

to indicate that she was primarily focused on her arm. The

claimant said her neck would make popping noises after the

accident and that she suffered from numbness and pain in her

arm. However, due to the severity of her arm problems, she

simply believed her neck problems were due to an altered

sleeping position due to the severity of her arm pain. When

considering this testimony, it is apparent that the claimant

suffered from neck problems immediately after the accident.

However, because of the severity of the claimant’s arm

injuries, she did not realize that her neck popping or that
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the numbness and pain in her arm might have a cervical

component as well. 

As has been noted by this Commission on previous

occasions, it is not unusual for someone to have arm

complaints that actually have a cervical component. In my

opinion, in this instance, the claimant sustained both an

elbow injury and a cervical injury. As the conditions had

similar symptoms, the claimant was not thoroughly treated or

diagnosed until after appropriate treatment had been given

for her elbow.

In supporting this argument, I note that the

claimant’s complaints essentially did not change, even after

she had surgery in 1999. Both before and after the surgery,

the claimant had complaints of decreased grip and pain in

her arm. In fact, despite the assertions of the Majority, it

is apparent that the claimant remained symptomatic after the

January 1999 surgery. While the claimant’s symptoms improved

to some extent, she continued to have tenderness and

soreness in her elbow. Furthermore, by April, the claimant

was reporting, “My elbow has gone back to the way it was
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before it was since I have gone back to work.”  Not

surprisingly, when the claimant went for a second opinion in

2002, she continued to complain of recurrent arm pain and

numbness in her fingers. These symptoms are consistent with

a cervical injury. 

The Majority argues that the claimant’s cervical

problems were originally identified by her hand numbness

after the surgery in 1999. However, I find that the

claimant’s condition had likely progressed by that point. I

also note that it appears the claimant was suffering from at

least some problems with her hand before the surgery. In

particular, I note that on January 20, 1999, Dr. Croom

indicated the claimant reported a decrease in pain in her

arm, forearm, and hand. Certainly, this illustrates the fact

that the claimant’s symptoms were in her hand and in her

entire arm even before the surgery in 1999. Furthermore, the

claimant and two witness testified the claimant had minor

neck complaints before the surgery, which shows the claimant

did have neck problems before the surgery in 1999.

Unfortunately, it appears that the claimant was simply not
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clear in expressing the cause or extent of her symptoms when

receiving treatment.

In addressing this argument, the respondents note

that as late as the hearing in 2002, the claimant still

denied having any symptoms in any area other than her elbow.

In my opinion, this evidence actually strengthens the

argument of the claimant. I make this finding because the

hearing in 2002 was held on June 19, 2002. At that point,

Dr. Moore had already recommended the claimant undergo

evaluation for a cervical condition with Dr. Rutherford. In

fact, Dr. Moore’s suspicions of a cervical component were

confirmed. Yet, despite the fact that Dr. Moore recognized a

cervical component and recommended treatment, the claimant

continued to maintain she did not have neck problems. In my

opinion, this simply shows the claimant was ignorant that

arm symptoms could be related to a neck problem. It also

stands to reason that if the claimant was unaware that arm

problems would be related to her neck, she likely would not

have been complaining of a longstanding neck problem during

her prior treatments with physicians. 
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The Majority also finds that the claimant does not

have objective findings that are related to the accident at

work. Rather, the Majority asserts that the claimant had

degenerative findings which caused her need for treatment.

In supporting this argument, the Majority notes that

Dr. Schlesinger noted degenerative findings at the time of

the surgery. The Majority further relies on the fact that

Dr. Schlesinger was unable to state within a medical degree

of certainty that the claimant’s condition was related to

the work injury in showing the lack of causation. However,

after reviewing the record, I must disagree with these

assertions. 

There is no evidence that the claimant had ever

suffered from neck problems prior to having the crate of

bananas fall on her. Yet, after that point, she experienced

popping in her neck and difficulty lifting. Her coworkers

also testified that she complained of neck problems and had

difficulty lifting. Throughout the course of her treatment,

the claimant never got completely better because the only

condition she was being treated for was her arm and elbow.
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When diagnostic testing was finally performed on the

claimant’s neck, it indicated the claimant had a herniation

at C4-C5. While the claimant admittedly also had

degeneration at that point, the fact remains that she did

not develop cervical symptoms until after the crates of

bananas fell directly on her neck. Likewise, the record is

devoid of any explanation for another incident that would

cause such a herniation. 

The Majority also places great emphasis on the

fact that Dr. Schlesinger did not state within a reasonable

degree of medical certainty that the claimant’s neck injury

was due to the work incident. However, a physician’s opinion

is not required to show a compensable claim. See, Wal-Mart

Stores, Inc. v. Van Wagner, 337 Ark. 443, 990 S.W.2d 522

(1999). 

Additionally, I find that the Majority erroneously

concludes that because the claimant said she had no hand

numbness before her 1999 surgery, causation did not exist.

In fact, Dr. Schlesinger testified that if the clamant had

numbness in her upper extremities or that if she had upper
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arm symptoms after the trauma, then the major cause of the

claimant’s surgery would be the work accident. As previously

discussed, that is precisely what happened with the

claimant. She suffered arm symptoms, including numbness and

tingling, which continually progressed after the accident.

Furthermore, given the corroborative testimony of Ulch and

Miller, I find the claimant’s testimony regarding the injury

and the symptoms from that injury to be credible. Finally,

and as previously discussed, the focus of the claimant’s

treatment was focused on her arm and elbow. Therefore, the

true nature of her injury was not discovered until after she

had received surgical treatment. 

For the aforementioned reasons, I respectfully

concur in part and dissent in part. 

     ____________________________
PHILIP A. HOOD, Commissioner


