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OPI Nl ON AND ORDER

This case comes before the Conmm ssion on the
clai mant’ s appeal of the Decenber 29, 2006, opinion of
the Adm nistrative Law Judge finding that the clai mant
did not sustain a conpensable injury. Specifically, the
Adm ni strative Law Judge found the clai mant had no
obj ective findings to show she had a conpensable injury.
After a de novo review of the record, we reverse the

opi nion of the Adm nistrative Law Judge. Specifically,
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we find that the claimant had objective signs of a
conpensabl e injury as shown by swelling and redness of
her nasal passages, polyps in her nasal passage,

i ncreased carbon nonoxi de | evels as shown by bl ood
testing.

The claimant testified that she began worki ng
for the respondent-enployer in 1998. She said that she
was initially hired as a delivery driver and that in
1999 she began working as a technician. The cl ai mant
said that prior to the incident on June 8, 2005, the
wat er heater had a history of |eaking and despite the
claimant’ s repeated conplaints, it was not fixed. She
and several other technicians would take turns enptying
out a plastic water catcher that was used to collect
water fromthe | eaki ng water heater.

The claimant testified that she had a history
of snoking, but said that she had no nedical problens
until after she began working for the respondent-
enpl oyer. However, she testified that after she started
wor ki ng for the respondent-enpl oyer, she eventually
began havi ng sinus problens. She also suffered from
pain in her joints and nuscles. She indicated that the

doct or di agnosed her with fibromnyal gi a because he could
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not determ ne the source of her pain.

The cl ai mant descri bed that on June 8, 2005,
she reported to work at 8:00 a.m She described that
t he night before, she had noticed the water heater had
| eaked to the extent that there was a small water spot
on the carpet where she worked. By June 8, 2005, the
claimant said that the water |eak had spread and that it
had smelled “horrible.” The claimnt further described
that shortly after working, she began experiencing a
headache. She indicat ed,

A Wll, when | canme in | had

started getting a headache the sane

as | always did, and | just assuned

it was fromthe conputer. As the

day went on, as tinme went on, it

started getting worse and then ny

nose, my throat was starting to

burn. W ended up putting on masks

totry to, you know, keep whatever

was happeni ng - -

Q Who put on the masks?

A. Actually all of us did. Al the

techs put on masks to try to - - you

know, to hel p keep what ever was

goi ng on, you know, out of our noses

because it was burning our throats

and our noses and our eyes.
The cl aimant and the other workers reported their
synptons to Amanda Johnson, supervisor. Johnson opened

t he doors and then let the workers rotate | eaving the
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buil ding for 30 m nute increnents.

The cl ai mant descri bed that she al so began
suffering fromdifficulty in concentrating and her hands
shaking. She testified that her coworkers were having
simlar problens. The clainmant testified that she
eventually left work to go to the emergency room She
descri bed that when she was at the hospital, she was
still shaking, her eyes, throat, and nose were burning,
and that her voice had becone raspy. She was instructed
to take Caritin and drink water.

The cl ai mant described that after June 8,
2005, she has suffered frommenory problens difficulty
in concentrating, and an inability to nultitask. She
al so suffered from headaches, blurred vision, and | oss
of menory. The claimant testified that she no | onger
wor ks for the respondent-enpl oyer because she was
di scharged after taking a vacation for which she had
recei ved pre-approval.

The nedical records largely corroborate the
claimant’s testinony. The claimant was treated on June
2, 2005. At that time, the clainmnt requested refills
for Estratest, Synthroid, Singulair, dinoril, Norflex,

Zetia, and Conopin. The claimnt al so reported that
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she had suffered fromincreased stress. The cl ai mant
was noted to have, “nasal nucosa red and edemat ous
especially on the right.” The doctor’s report provides,

Assessment:

Sinusitis, acute #461.9

hi st opl asnosi s

Fatigue. #780.79

Headache, NOS #784. 0.

Fi bronyal gia (nultiple tender and

tense nuscle groups) #729. 1.

hypot hyr oi di sm
The doctor’s note indicates that the claimant was to
have bl ood work perforned. The claimant was al so given
medi cations in the formof a steroid injection, Flonase,
Kef |l ex, Advair, Kenal og and Decadron. Additionally, the
following day, a refill of the claimant’s dinoril was
gi ven.

On June 8, 2005, the date of the incident in
guestion, the claimant was treated at the energency
room She was told to take Benadryl or Claritin until
her synptonms resolved. She was also instructed to drink
a lot of water and to take Motrin or Tylenol for
headaches. Finally, she was told not to return to work
until cl eanup was conpl et ed.

On June 9, 2005, the clainmant was treated by
Max Beasl ey, ANP. The claimant reported the incident

t hat had occurred on June 8, 2005. The cl ai mant
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reported that the enmergency room doctor had told her to
take Claritin and Benadryl PM She al so rel ayed that
t he emergency room doctor told her not to return to the
bui | di ng where the nold exposure was. The cl ai mant
reported that she was still suffering froma headache,
phot ophobi a, burning of the throat and nose, and a
cough. The clainmant reported that she was taking
Singulair related to a respiratory conponent of sone
reflux problem She also indicated she was taking
Hydr ocodone, O phenadrine and Sulindac for sonme nyal gi as
and arthral gi as which had devel oped a year before. The
clai mant al so reported she was on Estratest due to post
hysterectony and taking Synthroid for thyroid
insufficiency as well as C onazepam for sleep. Her
physi cal exam nation reveal ed,

On exam Ms. Seratt is alert,

pl easant in no apparent distress.

Her bl ood pressure is 130/88, her

tenperature is 96.3 tynpanically,

pul se is 72, respirations are 16.

Her height is 5 feet 8-1/4 inches.

Wei ght is 189 pounds. Her pul se

oxi nmetry shows 97% on roomair. Her

head i s nornocephalic. Pupils are

equal and reactive to light and

acconmodati on. Extraocul ar

novenents are intact bilaterally.

Oral nucosa is noist and pi nk.

see no swelling. | see no white

pat ches. Nose-she has anterior
nasal turbinate swelling and mld
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pallor. There are no erosions or

pol yps. Ears-canals are patent.

Tynpani ¢ nmenbranes are intact. Neck

is soft and supple. She has ful

range of notion of her neck. Lungs

are clear to auscultation

bilaterally. Heart has a regular

rate and rhythm w t hout rubs,

gall ops or murmur. Abdonen is soft

and nontender. Skin-there are no

rashes. We obtained a chest x-ray

whi ch shows | ynphadenopat hy present

which is possibly due to

hi t opl asnosi s exposure. Spironetry

was Within normal limts.
The cl ai mant was assessed with nold exposure, instructed
to increase her fluids, and not to return to the pl ace
of previous nold exposure. The clainmnt al so apparently
asked if her history of arthral gias and nyal gi as whi ch
had devel oped one year before could be related to her
nol d exposure at work. The claimant was instructed to
ask Dr. Mffitt whether that was a possibility.

On June 13, 2005, the claimnt was treated by
Dr. Mffitt. The clainmant reported body pain and
significant fatigue. The claimant al so reported that
she suffered froma cough, sore throat, nasa
congestion, and coughing fits at work. The cl ai mant
al so conpl ai ned of |oss of appetite. Dr. Mffitt
indicated that the claimnt’s x-rays showed sone

calcified nodul es that woul d be consistent with previous
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hi st opl asnpsi s but indicated that there were no active
infiltrates. He further indicated that the claimnt’s
spironetry was nornmal. Dr. MSffitt opined that it would
be inmportant to know if any nold was growing in the
bui | di ng and exactly what type was growing. Dr. Mffitt
returned the claimant to work and declined to prescribe
treatment as it was objectively unknown if the clai mant
was exposed to nold. However, Dr. Mffitt did indicate
that the claimant should avoid going into the building
suspected of having nold and instructed the claimant to
return in a week.

The claimant was treated by Dr. Corwin Petty
again on June 20, 2005. The claimant reported that she
had suffered froman increase in fatigue, pain in her
joints, shortness of breath, and difficulty with
clearing her throat of nucus. The claimant was again
noted to have, “Nasal nucosa red and edematous.” The
cl ai mant was di agnosed with, |eukocytosis, dyspnea,
headache, fatigue, bl2 def, allergies, and anthral gia.
The claimant was tested for allergies and given a
prescription for her headaches.

On June 23, 2005, Dr. Moffitt again treated

the claimant. He noted the clainmant had no objective
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findings and indicated that he did not believe her
synptons were related to exposure to an insecticide used
at the workplace. He indicated that the evaluation for
nol d exposure was not yet conpleted and indicated the
claimant could return to work with the sane
restrictions. Finally, he instructed the clainmant to
return to himin two weeks.

On June 29, 2005, the claimnt was treated by

Dr. Petty. The report indicates,

H A continue. carbon nonoxide
exposure? Fatigue. Kathleen d ark,
LPN.

Patient states that during a

tel econference they were told that

t hey were exposed to carbon nonoxide
but they are unsure for how | ong.
The conpl aints that they have had
are consi stent with carbon nonoxi de
poi soni ng.

She continues to have a headache,
and this past Sunday was terribly
nauseated and vomted “all day
long”. She still conplains of ear
pai n, nasal congestion and sore
throat. She also states that she is
continuing to have “menory | oss” she
will start doing sonething and then
forget that she was doing it such as
cooking dinner. She reports this
occurring for at |east the | ast year
and attributed it to her
hyst er ect ony.
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The claimant’s objective exam nation reveal ed, “Nasal
mucosa red and edematous with a polyp on the right
posterior region.” The claimant was di agnosed with

car bon nonoxi de poi soni ng and a headache. The cl ai nant
was sent to have anot her conplete bl ood count and
arterial blood gases assessing for carboxyhemagl obin by
cooxinmetry. On June 29, 2005, the claimnt submtted to
bl ood work which revealed the claimant’s “FCOHp” to be
at 7.3. The normal reference range is indicated to be
.5 to 1.5.

On July 1, 2005, the claimant received
treatment fromDr. Brown. The claimnt reported that
she had carbon nonoxi de poi soni ng whi ch had caused
headaches, fatigue, body pain, nenory problens, sinus
probl ens, and shortness of breath. Dr. Brown indicated
that the claimant’s arterial blood gas test had reveal ed
a carbon nonoxide level of 7.3 with normal bei ng between
.5 and 1.5. Dr. Brown indicated that based on the
claimant’s history, many of her physical problens
predated the incident on June 8, 2005. Dr. Brown
reconmended an MRl to see if the claimant suffered from
basal ganglia abnormalities. He further indicated that

many of the claimnt’s synptons would not be related to
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car bon nonoxi de poi soni ng.

On July 6, 2005, the clainmant was treated by
Dr. Wiiteside. Dr. Witeside diagnosed the clainant
with allergic rhinitis, possible chronic sinusitis,
allergic conjunctivitis, and mld intermttent asthna.
The cl ai mant was gi ven nedi cations and told to undergo
i mmunot herapy. On July 11, 2005, Dr. Mffitt indicated
that the claimant’s synptons had not resolved. He
i ndi cated that the claimant had various allergies and
that Dr. Whiteside had di agnosed her with asthma,
allergic rhinitis, possible chronic sinusitis and
conjunctivitis. He noted the findings of the claimant’s
car boxyhenogl obin test but indicated that snokers often
have el evat ed carboxyhenogl obin | evels which were up to
10. Dr. MfIfitt recormended the claimant be seen by a
neurol ogi st and instructed the claimant to return in one
nonth. An additional blood test was perfornmed on July
11, 2005, and the claimant’s carbon nonoxi de | evel was
found to be at 6.3%

On July 11, 2005, Dr. Brown indicated the
claimant’s MRl was normal and did not reveal basal
ganglia infarcts. However, he also indicated, “There is

a poorly understood nore chronic CO2 intoxication
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syndrone which has nore cognitive type synptons.” Dr.
Brown further indicated that he was not going to
prescri be nmedication for the clainmant’s headaches as he
did not believe medication would be successful until the
claimant’ s anger with the conpany had resol ved.

Dr. Wi teside corresponded with Debbie Doyle,

R N, on July 13, 2005:

Encl osed you will find the results
of our evaluation on the six

enpl oyees to deternmine if they have
significant allergies. As requested,
we al so performed a pul nonary

eval uation that included spironetry
(pul monary functioning) on each one
of them W have nmade every attenpt
to determine if any of these

enpl oyee' s synptons coul d have been
caused by being exposed to nold in
t he workplace. It appears with the
avai |l abl e research we have at this
time, there is no way a patient
coul d inhal e enough nold spores to
cause a toxic reaction to nold that
m ght be found in the hone or

wor kpl ace. However, it is possible
to eat enough food contam nated
with nold to have a toxic reaction
foll ow ng that ingestion.

| f any of these enpl oyees have a
significant allergy, especially to
nol d, they could have an increased
difficulty with their allergies
after exposure to increased nold
spores. W found significant
allergies in three of the six

enpl oyees. They are Brian K. Smth,
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Mary A. Doss, and Daniel D.

MM Ilion. They are all allergic to
nold but that is not their primary
allergen. Even if they did have nold
in the workpl ace and were exposed to
a significant anount, it would be
highly unlikely that their
difficulty nowis related to that
exposure.

As mentioned before, we did a
spironetry on each enpl oyee and t hey
were all normal except for Mary A
Doss and Aurora Cortez.

It appears to nme that the difficulty
t hese enpl oyees are having with

t heir headaches and ot her synptons
woul d have to be due to another
etiology other than allergy (I1gE
nmedi ated di sease). | was a Flight
Surgeon in the Air National CGuard
and Air Force for a total of twenty
years and it appears to ne the
difficulty they are experiencing is
probably due to exposure to carbon
nonoxi de and/ or nitrogen di oxi de.

The clainmant was treated by Dr. Rutherford on
July 20, 2005. Dr. Rutherford indicated the claimant’s
neur ol ogi cal exam nati on was normal and that there was
no evidence to suggest a neurological injury. He
further indicated that he was requesting the MR
performed at the request of Dr. Brown and indicated that
t he clai mant woul d be schedul ed a neuropsychol ogi cal
exam nation with Dr. Johnson and a FCE with R ck Byrd.

Dr. Rutherford indicated the claimnt was to return when
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t hose eval uati ons were conpl ete.

On August 31, 2006, Dr. Petty indicated as
fol | ows,

This letter is in regards to Aurora
Carter, Marlene Seratt and Dani el
McM || an. Based on their synptons
and the chronol ogi cal order that

t hese events took place, | believe
wi th nmedical certainty that the
above patients suffer from del ayed
neur ol ogi cal sequel ae due to

pr ol onged carbon nonoxi de exposure
and subsequent poi soni ng.

The following is nedical literature
t hat supports my opinion

Envi ronnental CO exposure is
typically less than 0.001% or 10
ppm [6], but it may be higher in
urban areas [7]. The anmpunt of CO
absorbed by the body is dependent on
m nute ventilation, duration of
exposure, and concentrations of CO
and oxygen in the environnent. . . .
A cigarette snoker is exposed to an
estimated 400 to 500 ppm of CO while
actively snoking [7]. . . . The
current Cccupational Safety and

Heal th Adm ni stration perm ssible
limt for CO exposure in workers is
50 ppm averaged over an 8-hour work
day.

The cl ai mant was seen by Eric Wal ker with the M1l ennium
Chiropractic and Rehab Center on August 10, 2005, wth
conpl aints of cervical and | unbar spine pain. The

claimant reports that her cervical problens began in
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2000 and that her |unbar pain began in 2001. The
t herapi st notes that he antici pates seeing the clai mant
at a rate of one to two tines a week over a four-week
period, noting that she is al so receiving nessages to
reduce her nyofacial restrictions in both her |unbar and
cervical spine. M. Walker wites that the clai nant was
gi ven hone exercise instructions as well as a topical
ointment to help relieve her pain. Cervical radiographs
wer e obtained and revealed mld to noderate degenerative
di sc disease at C5/C6 and C6/ C7 and she al so had a
noderate reversal of her cervical |ordotic curve.

The cl ai mant was seen by Dr. Judy Wite
Johnson, a clinical neuropsychol ogi st, on August 17,
2005. Dr. Johnson notes that the claimant reports her
current synptons as headache, confusion vision, fatigue,
sinus, asthma, allergies, nmenory and that one day | ast
week she woke with her hands tingling and coul d not
breat he and began crying. The clai mant al so reports to
the doctor that she is taking thirteen nedications on a
daily basis and that she is just undergone allergy
testing and is scheduled to begin injections, further
noting that she is a snoker. The claimant reported to

Dr. Johnson that she had “googl ed” on the internet and
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found out that her synptons do not fit carbon nonoxi de
but has determ ned that her problemis nitrogen dioxide
poi soning fromthe hot water heater |eak. Dr. Johnson
wites that the clai mant does not |ike her job, believes
that she is underpaid and gives a history of being

di scri m nated agai nst when she was passed over for a
manager’s job. Dr. Johnson adm ni stered the clai nant
nuner ous neuropsychol ogical tests and sets out at |ength
the various findings for these different tests. Dr.
Johnson wites that the clai mant throughout the test
woul d exhi bit behaviors which would interfere with her
performance and it is noted that w thout any pronpting
the claimant woul d begin tal king about the events at
wor k, various illnesses of co-workers and things she had
read on the internet.

Dr. Johnson assessed the clai mant with having
an intellectual functioning |level of the upper limt of
bel ow average. Dr. Johnson notes that on nmenory testing
the claimant’s overall performance was consistent with
her other cognitive abilities but due to her test
behavi or, her verbal |earning/verbal nenory were areas
of great weakness, further noting that when the clai mant

was adm ni stered follow up testing to specifically
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assess this dinension no problens were found. On the
claimant’s Wahler’s test it was noted by Dr. Johnson
that the nunber and frequency of the conplaints reported
by the clai mant were nunerous each day. Dr. Johnson
wites that the all over pattern of the claimnt’s
reported synptons are consistent with synptom
magni fi cation. Dr. Johnson concl udes after going through
the claimant’s various tests that the clainmant’s overal
pattern of neuropsychol ogical test findings reflects an
i ndi vidual who is functioning in the | ow average range
of cognitive abilities with no significant inpairnments
or focal problens. Dr. Johnson wites that there is no
indicator in the findings of brain damage or traumatic
injury and further notes that the claimnt’s personality
findings indicate that she is apt to have significant
enotional problens and personality difficulties in her
i nt erpersonal relationships, behavior, attitudes and day
to day functioning. Dr. Johnson notes that the
claimant’ s pattern of findings is consistent with a
somat i zati on di sorder and borderline personality
di sorder.

Dr. Rutherford wites on August 18, 2005, that

he has reviewed the clainant’s MR of her brain which
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was normal as well as the report fromDr. Johnson. Dr.
Rut herford wites that the claimnt’s FCE reveal ed

i nconsi stent and unreliable effort on the part of the
claimant, noting that she passed forty-one out of sixty-
one consi stency neasures. Dr. Rutherford rel eased the
claimant to resume full unrestricted duties with no

per manent partial inpairnment rating.

The claimant continued to be seen by Dr. Petty
for nmedication refills throughout Septenber and on
Septenber 1, 2005, it is noted that the clainmant reports
that her nerves are getting the best of her and that she
Is quite upset with the neuropsychiatrist for the report
she wote. It is also noted that the claimant is quite
upset due to her best friend conmitting suicide and
reports that she, the clainmant, has been yelling at her
co-workers and her children. It is noted that the
clai mant reports having pain all over that is relieved
by the pain nedications and Norflex and that she would
| i ke to have sonething stronger for her nerves. The
cl ai mant was seen by Dr. Eric Stewart on Cctober 24,
2005, for some skin disorders.

On Cctober 24, 2005, Kristy Walker with Dr.

Petty’'s office wites that the claimant is taking



Seratt - F508000 19

Neurotin for headaches but feels it is not helping as
much and was causi ng nore sexual dysfunction. M. Wl ker
wites that the claimant is concerned with her asthma

di agnosi s and states that she has increased her snoking
up to three packs a day, noting that her allergies are
worse. Ms. Wal ker wites that she discussed with the
claimant the fact that she is on nmultiple pain

medi cati ons and the cl aimant indicated that she does not
feel that this is her problemand that she needs her
medi cations to function. M. Wl ker encouraged the
claimant to decrease her snoking dramatically, noting
that snoking is not hel ping anxi ety her allergies and
sinus infections or headaches. Ms. Wl ker recommended
that the clai mant begin chiropractic therapy and nessage
t her apy.

On Novenber 3, 2005, Dr. Petty wites that the
cl ai mant reports nunbness on the right side of her face.
Dr. Petty notes that the claimant’s cranial nerves are
i ntact except for decreased sensation in the right
facial nerve distribution, noting further that the
cl ai mant has normal notor function, no facial droop, no
slurring of words and the cl ai mant has good novenent of

her eyes and is able to open and close them Medications



Seratt - F508000 20
were prescribed and a CT scan was perfornmed. An MRl of
the claimant’s brain nade on Novenber 7, 2005, was
normal . A CT of the clainmant’s head done on Novenber 4
was normal . Throughout Novenber Dr. Petty continued to
follow the claimant as to her face nunbness and notes
that the claimnt overall is doing better. Dr. Petty
continued to nonitor and prescri be nedications for the
cl ai mant t hroughout Decenber 2005 and into January 2006.
The non-nedi cal evidence sets forth that the
Rogers Fire Departnent responded to a call fromthe
respondent on June 8, 2005, at 11:43 a.m The report
sets forth that the manager, Amanda Johnson, reported
that everyone in the office had been havi ng headaches
and she showed them a wet spot on the floor in the
nort hwest corner of the building. Upon inspection, it
was di scovered in the mechani cal roomthere was water
dripping down into the return platform It is further
reported that one inch of water was found under the
pl atform and t he probl em appeared to be a stopped up
condensation drain line. John Mnden with M nden
Engineering filed a report on June 29, 2005, concerning
his inspection of the respondent’s physical plant in

Rogers, Arkansas. The results of M. Mnden s test do



Seratt - F508000 21

set forth that the | evels of carbon nonoxi de and carbon
di oxide in the main pharmacy room did i ncrease when the
hot water heater was fired, noting that this was

evi dence that the hot water heater flue gases are being
drawn into the nechanical air handler and distributed
into the pharnacy space.

The cl ai mant contends that she was injured on
June 8, 2005. The parties agreed to litigate
conpensability “due to carbon nonoxi de and nold.” At
the tine of the hearing, neither party explicitly
i nformed the Adm ni strative Law Judge which statutory
el ements of conpensability they relied on. The
Adm ni strative Law Judge denied the claim but also
failed to indicate which workers' conpensation statute
she relied on. Neither party on appeal expressly inforns
the Full Comm ssion with regard to the relevant statute
for adjudication.

In any event, the Full Commi ssion infers from
the claimant's testinony and the record that the
claimant’ s synptons were gradual in nature rather than
sudden in onset. Ark. Code Ann. § 11-9-601(e)(1l) (Repl
2002) provides:

(A) “Cccupational disease”, as used
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in this chapter, unless the context
ot herwi se requi res, means any

di sease that results in disability
or death and arises out of and in

t he course of the occupation or

enpl oynent of the enpl oyee or
naturally follows or unavoi dably
results froman injury as that term
Is defined in this chapter

(B) However, a causal connection

bet ween the occupati on or enpl oynent

and the occupational disease nust be

establ i shed by a preponderance of

t he evi dence.
Al t hough the Act does not define the distinction between
“accidental injury” and “di sease,” one w dely accepted
and salient distinction is that occupational diseases
are general ly gradual rather than sudden in onset.

Johnson v. Denocrat Printing & Lithograph, 57 Ark. App.

274, 944 S.W2d 138 (1997), citing Hancock v. Mddern

Indus. Laundry, 46 Ark. App. 186, 878 S.W2d 416 (1994).

I n Hancock, the Court of Appeals reversed the
Comm ssion's finding that the clai mant had sustai ned an
occupational injury, because the claimant's injury had
resulted from*“a single injurious exposure and was
sudden in its onset.”

In the present matter, the claimnt's synptons
did not result from*®a single injurious exposure” which

was “sudden in its onset.” The claimant's testinony
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i ndi cates that her synptons arose gradually. The
claimant specifically testified that she had no nedi cal
problens until after she began working for the
respondent. Yet, afterward, she began suffering from
si nus problens and other synptons consistent with
exposure to carbon nonoxi de. Indeed, a nedical report
fromthe week before the incident in question the
cl ai mant was noted to synptons such as headache and
fati gue which were consistent with exposure.
Furthernore, the clainmnt was noted to have, “nasal
mucosa red and edemat ous especially on the right”, which
woul d be consistent with carbon nonoxi de exposure.
Furthernore, and as di scussed nore fully below, the
claimant’ s synptonms worsened after the incident on June
8, 2005.

The claimant’s testinony does not describe a
“single injurious exposure sudden in onset”. W
recogni ze that there appeared to be a “cul m nation” of
claimant’ s synptonms when he and several co-workers were
al | egedly exposed on June 8, 2005. As previously
i ndicated, the claimant’s testinony shows a gradual
onset of synptons and the nedical reports show t hat days

bef ore June 8, 2005, the claimnt had synptons which
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woul d be consistent with prol onged carbon nonoxi de
exposure.

The record is al so wought wth exanpl es of
obj ective evidence that the clai mant sustai ned a
conpensabl e occupational injury. Only after the
cl ai mant began working for the respondent did she suffer
fromallergy problens, fatigue, headache, seizures, and
ot her synptons consistent with carbon nonoxi de exposure.
The cl ai mant was repeatedly noted to have objective
findings to her nasal passages. |In particular, we note
that on June 9, 2005, the clainmant was noted to have,
“anterior nasal turbinate swelling and mld pallor.” On
June 29, 2005, she was noted to have, “Nasal nucosa red
and edematous with polyp on the right posterior region.”
Additionally, on the sane date the clai nant had bl ood
wor k which reveal ed that she had a “FCOHp” of 7.3.
Li kewi se, on July 11, 2005, the claimnt’s carbon
nonoxi de | evel was found to be at 6.3% Each of these
are findings that are not within the clainmant’s control
and are objective. Furthernore, we find that the
claimant’ s objective findings are causally related to
her exposure to carbon nonoxi de at work.

We al so specifically find that the clainmnt’s
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el evat ed carbon nonoxide level is related to her work-
rel ated carbon nonoxi de exposure. In nmaking this
finding, we rely on the opinion of Dr. Witeside, who
opined in his July 2005, report that specifically
indicated the claimnt’s and the other workers synptons
were consi stent with having been exposed to carbon
nonoxide. W find that there is no probative evidence
to show that the clainmant’s cigarette snoking caused her
to have such a high level of carbon nonoxide in her
blood. |In particular, we note that sone 19 days after
the June 8, 2005, incident, the claimant’s workpl ace was
tested and found to have carbon nonoxide | evels of some
267 parts per mllion. Notably Dr. Petty’ s report,

dat ed August 31, 2006, indicates that the acceptable
rate of carbon nonoxide is typically 10 parts per
mllion and that the Cccupational Safety and Health

Adm nistration (OSHA) allows for levels of up to 50
parts per mllion over an eight hour day. dearly,
since even sone al nost three weeks passed before testing
was performed and the | evel s of carbon nonoxi de renai ned
exorbitantly high, we find that it is nore probable than
not the claimnt’s exposure to carbon nonoxi de at work

caused her various health conplaints. Likewise, it is
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i nportant to note that while the claimant had m nor
heal th probl ens before working for the respondent, she
did not becone synptomatic of having carbon nonoxi de
poi soning until after she began working for the
respondent, which further establishes a causal
connecti on.

Based on our de novo review of the record, we
find that the clai mant has sustai ned a conpensabl e
injury in the formof a gradual exposure to carbon
nonoxi de at work. The clai mant has shown that she is
entitled to reasonably necessary mnedi cal treatnent
pursuant to Ark. Code Ann. 811-9-508(a). The cl ai mant
is entitled to treatnment for the synptons related to her
conpensabl e injury including headache, burning of the
nose, throat and chest, photophobia, nenory | oss,
shaki ng confusi on, breathing problens, and ot her
synptonms. For the aforenentioned reasons, we reverse
the Adm ni strative Law Judge’s opi ni on.

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 811-9-715 as anended
by Act 1281 of 2001. Conpare Ark. Code Ann. 811-8-715
(Repl. 1996) with Ark. Code Ann. §11-9-715 (2002). For
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prevailing on this appeal before the Full Conm ssion,
claimant’s attorney is hereby awarded an additi onal
attorney’s fee in the anmobunt of $500.00 in accordance
with Ark. Code. Ann. §11-9-715(b) (Repl. 2002).

T 1S SO ORDERED.

OLAN W REEVES, Chairnman

PH LI P A. HOOD, Conmm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| must respectfully dissent fromthe
majority’s finding that the claimant to proved by a
pr eponderance of the evidence that the she sustained a
conpensabl e injury. After conducting a de novo review
of the record, | find that the claimant has failed to
prove by a preponderance of the evidence that she
sust ai ned a conpensabl e occupati onal disease by way of
car bon nonoxi de poi soning or nitrogen dioxide.
Therefore, | find that the decision of the

Adm ni strative Law Judge shoul d be affirned.
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No one is disputing the fact that the clai mant
and several of her co-workers were exposed to carbon
nonoxi de and nold at work. The clai mant argued that her
exposure to carbon nonoxi de and/ or nitrogen dioxide |ed
toinjuries to her eyes, nose, throat, |ungs and brain.
However, as noted by the Adm nistrative Law Judge, the
claimant has failed to produce objective nedical
evi dence of a conpensable injury.

The cl ai mant has been adm ni stered numerous
tests and has been exam ned by a nunber of well
qual i fied physicians in varying fields of medicine. Wth
t he exception of the common, everyday findings in
allergy sufferers in Arkansas, the record is silent with
regard to objective nedical findings. In fact, the
cl ai mant underwent a carbon nonoxi de bl ood test, MRl of
the brain, a psychol ogical exam nation and a
car boxyhenogl obin test. Al of these tests cane back
normal with the exception of the carboxyhonogl obin test
whi ch showed el evated | evel s of carbon nonoxi de.
However, the claimant is a life | ong snoker and has
snoked up to three packs of cigarettes per day.
Cigarette snmoking is the | eading cause of el evated

carbon nonoxide levels. In fact, Dr. Mffitt stated that
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a normal level was 1.5 but that it was not uncomon for
a snoker to have levels up to 10. The claimants was 7. 3.
Further, Dr. Rutherford noted that the claimant’s | eve
was normal in light of her cigarette snoking. It is
axi omatic that the objective nmedical findings nust be
causally related to the all eged conpensable injury. A
brui se on the check while objective nedical evidence is
not sufficient to establish the conpensability of a
herni ated cervical disc. Wiile one nmay show that a fal
resulted in both the bruise and the herniated disc, each
is a separate injury, requiring objective nedical
evi dence to establish causation. Wile the clainmant
adm ttedly proved the existence of objective nedical
findings associated with the comon allergy, there is no
evi dence what soever that these findings are in any way
causally related to carbon nonoxi de or nitrogen dioxide
poi soni ng. Thus, the claimant may have proven the
exi stence of a reaction to the nold, but she has not
proven the conpensability of carbon nonoxide or nitrogen
di oxi de poi soni ng.

Furthernore, the evidence in the record
denonstrates that the claimant had a history of

allergies, fibronyaglia, sinusitis, histoplasnosis,
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fatigue and asthma prior to the exposure. The cl ai mant
has a | ong history of nunerous nedical problens for
whi ch she was being treated and taking a variety of
medi cations prior to June 8, 2005. The claimant has a
| ong history of heavy cigarette snoking which her
vari ous physicians have reconmended that she stop due to
the affect they are having on her multiple synptons.

The cl ai mant has the burden of proving by a
preponderance of the evidence the conpensability of his

claim Jordan v. Tyson Foods, 51 Ark. App. 100, 911

S.W2d 593 (1995); Kuhn v. Majestic Hotel, 50 Ark. App.

23, 899 S.W2d 845 (1995). For the claimant to establish
a conpensable injury as a result of a specific incident
which is identifiable by time and place of occurrence,
the follow ng requirenents of Ark. Code Ann. 811-9-
102(4) (A) (Supp. 2005), rnust be established: (1) proof by
a preponderance of the evidence of an injury arising out
of and in the course of enploynment; (2) proof by a
preponderance of the evidence that the injury caused
internal or external physical harmto the body which
requi red nedical services or resulted in disability or
deat h; (3) nedical evidence supported by objective

findings, as defined in Ark. Code Ann. 811-9-102(16),
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establishing the injury; and (4) proof by a
preponderance of the evidence that the injury was caused
by a specific incident and is identifiable by tinme and

pl ace of occurrence. See also, Ark. Code Ann. 811-9-

102(4) (E) (i) (Supp. 2005); Freeman v. ConAgra Frozen
Foods, 344 Ark. 296, 40 S.W3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W3d

889 (2002). If the claimant fails to establish by a
preponderance of the evidence any of the requirenents
for establishing the conpensability of a claim

conpensati on nust be denied. Mkel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W2d 876

(1997), see also, Reed v. ConAgra Frozen Foods, Ful

Comm ssi on Qpi nion, February 2, 1995 (d ai m No.
E317744).

After weighing the evidence inpartially,
wi t hout given the benefit of the doubt to either party,
| am constrained to find that the claimant has failed to
prove by a preponderance of the evidence that she
sust ai ned a conpensabl e occupati onal disease that is
establ i shed by objective nedical findings. A thorough
review of all the evidence fails to disclose the

exi stence of any objective nedical evidence establishing
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a conpensabl e injury. The clai mant has many nedi cal
probl ens that require treatnent but none of these

problens, in ny opinion, are related to a work rel ated

i njury.

Therefore, for all the reasons set forth
herein, | mnust respectfully dissent fromthe majority
opi ni on.

KAREN H. McKI NNEY, Conmm ssi oner



