NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATI ON COWM SSI ON
CLAI M NO. F400875

ERNEST REYNOLDS,

EMPLOYEE CLAI MANT
ROBERTSON CONTRACTORS, | NC.,
EMPLOYER RESPONDENT

ZURI CH AVMERI CAN | NSURANCE COVPANY,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED NOVEMBER 6, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE STEVEN R MCNEELY,
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Deci sion of Adm nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Cl ai mant appeal s an opi nion and order of the
Adm ni strative Law Judge filed February 6, 2007. 1In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usi ons of |aw

1. The Arkansas Wrkers’ Conpensation
Comm ssion has jurisdiction over this claim

2. The stipulations agreed to by the parties
are hereby accepted as fact.

3. A preponderance of the credible evidence
of record reflects that the claimant’s healing
peri od ended on Decenber 30, 2004. The
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claimant is entitled to tenporary total
di sability benefits through said date.

4. The clainmant has sustained a ten percent
(10%9 whol e body inpairnment as the result of
his January 15, 2004, conpensable injury and
surgery.

5. The issue of claimant’s entitlenent to
vocational rehabilitation benefits, as well as
claimant’s entitlenment to wage-loss disability
has been specifically reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly
applies the law, and should be affirnmed. Specifically,
we find froma preponderance of the evidence that the
findings of fact nmade by the Adm nistrative Law Judge
are correct and they are, therefore, adopted by the Ful
Commi ssi on.

In affirmng and adopting this opinion, the Ful
Comm ssi on acknow edges the handwitten report found on
pages 18 and 19 of Claimant’s exhibit Al-Al19. Page 18
is witten on letterhead fromLittle Rock Physical
Medi ci ne & Rehabilitation Associates, P.A , and page 19
appears to be a continuation of these notes. It is
presuned that these are the handwitten notes of Dr.
Ward, however neither page is signed or in any manner

identified as Dr. Ward’'s notes and not those of his
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nurse or one of his partners. After outlining the
claimant’ s date of injury and course of treatnent on the
first page, the second page outlines the claimnt’s

di agnosis and sets forth a plan for nedical managenent
and indicates a disability of 23%to the body as a
whol e. This proposed rating is not signed and does not

i ndi cate whether it was derived fromthe The AMA Cui des

to the Eval uation of Permanent |npairnent, 4" Edition,

or froman orthopedic or physical nedicine guide.

Mbreover, even assumi ng that the AMA Guides, 4'" Edition

was utilized to assess the rating, this handwitten
report fails to prove any explanation for the factors
used to arrive at this rating. Accordingly, we assess
no weight to this rating.

Therefore we affirm and adopt the February 6, 2007
deci sion of the Adm nistrative Law Judge, including al
findi ngs and concl usions therein, as the decision of the
Ful I Comm ssi on on appeal .

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.



Reynol ds - F400875 4

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe Majority
opi nion, which finds that the claimant sustained a 10%
i npai rment rating as opposed to a 20% i npai rnent rating.
The Majority, by affirm ng and adopting the deci sion of
the Adm ni strative Law Judge as their own, has concl uded
that range of notion tests and ot her subjective nedi cal
evi dence may not be considered in assigning an
inpairment rating. They have further rejected the DRE
Model as an appropriate neans to assign an inpairnment
rating. Both of these findings are contrary to the
existing case law. In fact, in multiple recent cases,
the Court of Appeals has explicitly rejected such an
approach. | am confounded by the Majority’s bl atant
di sregard of precedent and refusal to follow the
direction provided by the Court of Appeals with respect
to this issue. As such, | must now respectfully
di ssent.

The cl ai mant sustained an admttedly
conpensabl e injury on January 15, 2004, when he was
pi nned between a construction basket and a cross brace.
As a result of the incident, the claimnt sustained a

herni ation at level C6-7. The MRl report noted the
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herni ati on conpressed the existing | eft nerve root and
pushed the spinal cord posteriorly and to the right. On
May 27, 2004, the claimant underwent surgery in the form
of an anterior diskectony and anterior cervical fusion
at level C6-7.

Unfortunately, the claimant received little
relief fromhis synptons after the surgery. The
cl ai mant continued to suffer from neck pain and
continued to receive treatnment. On August 23, 2004, Dr.
W son assigned the claimant a 7% inpairnment rating. On
the sane date, Dr. WIlson noted the claimant had mld
restriction of notion in the cervical spine.

During his followp care, the clai mant
continued to remain synptomatic and was noted to have
nunbness in his |inbs and pain in his neck and
shoul ders. Likew se, the claimnt continued to present
Wi th objective signs of inpairment. Specifically, on
Oct ober 20, 2004, the claimant was noted to have,
“muscl e spasmin the right shoul der el evator group and
tenderness in the posterior aspect of his neck.”

Li kew se, by 2005, the claimnt’s diagnostic
testing al so reveal ed objective evidence of permanent
impairnment. Specifically, on May 3, 2005, the

claimant’ s x-rays showed cal cification between | evels C6
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and C7 and “sone rertolisthesis of C3 and C4.”
Li kewi se, the claimant was noted to have narrow ng of
t he neurof oram na at C3-C4.

Li kewi se, on Septenber 27, 2005, Dr. Moore
not ed,

FILMS: The MRl is conpared to the 8-
10-05 study. There is changes (sic)
at C3/4 and C5/6, the latter being

| ess well denonstrated today the
radi ol ogi st descri bes. The
patient’s wafer is not well

vi sual i zed.

EXAM NATI ON: BP: 136/84. P:. 76

R 16. The patient conmes in wth a
steady gait. He continues to hold
hi s neck and al though he can carry
out a range of notion this does
appear to be restricted about 50%in
all nodalities. The patient’s

refl exes are certainly hyperactive
today especially in the uppers, to a
| esser extent the lowers. On

exam nation 8-17 | was not inpressed
necessarily that there was any
spasticity. This is not the case
today. He does have a possible

Hof fmann’s click bilaterally. The
sensory patters appear intact. He
has 1+ spasm of the cervica

par aspi nous.

RECOMVENDATI ONS: This patient it is
felt is now at the end of a healing
period. He has |ess than desirable
response to the surgery. Therefore,
| would categorize himnore in the
failure rate than in the success
rate. | also would feel that a
rather significant disability rating
is appropriate to consider in this
patient’s instance because of the
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pai n because of the spasticity and

evi dence that woul d be consi stent

wi th neurol ogi c conprom se. He also

has a restricted range of notion.

There is evidence of radicul opat hy.

This woul d best be served by Tabl e

73, 111/1V, 15% 25% t oget her whi ch

woul d transl ate to 20% per nanent

partial to the body as a whole..

The cl ai mant continued to receive treatnent in
the form of pain managenent. On Cctober 18, 2003, Dr.
Meador indicated that the claimant had signs of nerve
root inpingenment and indicated that the claimant needed
trigger point injections to treat his muscle spasns.

Finally, on January 10, 2007, Dr. Ward treated
the claimant. Dr. Ward noted the claimnt’s nedical
history with respect to the conpensable injury and noted
the claimant suffered fromradicul opathy. He assessed
the claimant with a 23% inpairnent rating to the body as
a whol e.

The only issue that is on appeal is whether
the claimant is entitled to a 10% i npairnment rating as
previ ously awarded by the Adm nistrative Law Judge, or
whet her he shoul d be awarded an inpairnment rating of 20%
as assessed by Dr. Mbore. After review ng the record,

find that the clai mant shoul d have been awarded the 20%

i mpai rment rating.
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The cl ai mant sustained an adm ttedly
conpensabl e injury for which he had to undergo fusion
surgery. After the surgery, the claimant has been noted
to suffer fromobjective inpairment in the form of
calcification at levels C5-6, nuscle spasnms in his
cervical spine, retrolisthesis at C3-C4, and narrow ng
of the neuroforam na at C3-4. Additionally, the
cl ai mant was noted to have a | oss of range of notion and
hyperactive refl exes. Based on these findings, Dr.
Moore and Dr. Ward found it appropriate to rate the
claimant with a 20 and 23% i npai rnment rating,
respectively. They also both relied on the DRE net hod.
These ratings were obviously based, primarily, on the
claimant’ s objective inpairnent. As the DRE nethod is

the nethod preferred by the AMA Guides to the Eval uation

of Pernmanent |npairnent (4'" ed. 1993), and the clai mant

has objective findings to support such inpairnment, |
believe that is the appropriate nethod to rate the
cl ai mant .

| also find the Majority’s approach in
assigning a rating to be flawed. Curiously, the
Majority seenms to assert that the inpairnent rating
assigned by Dr. Ward, is entitled to little weight. In

supporting this argunment, the Majority specul ates that
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Dr. Ward did not use the Guides and argues that it is
unknown what criteria he used in giving a rating. This
finding is bizarre as it is well known that the Guides
are consistently used in workers’ conpensati on cases.
Furthernore, the Majority’'s finding is even nore suspect
when considering the fact that the rating by Dr. Ward is
obvi ously supported by the DRE approach of the Guides.
Additionally, the Majority’s rationale for rejecting the
opi nion of Dr. Mdore has been rejected by the Court of
Appeals in multiple recent cases. Therefore, | find
that the Majority’s approach in assigning a rating does
not conformwith the law on this issue and shoul d be
rej ect ed.

The disparity in the ratings of Drs. Ward and
Moore, as conpared to that of Dr. WIlson (which is the
approach largely adopted by the Majority), is because of
the Gui des use of two separate rating systens for spinal
injuries. The first method is using a D agnosis Rel ated
Estimate (DRE), in what is referred to as an Injury
Model. In using this nethod, a doctor woul d exam ne a
particul ar patient and, based upon factors set out in
t he Quides thenselves, place the claimant in a
particul ar category of inpairnent. According to Dr.

Moore, the clainmant was in a DRE inpairnent category
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[11/1V. This finding, according to the Guides, should
be based upon a patient’s notor abilities, reflexes,
muscl e atrophy, anal tone, and the need for assistive
devices. Table 73 further provides that to be in a
level 111, there nust be *“Radi cul opathy: evi dence of
radi cul opathy is present.” For level IV, there nmust be,
“Loss of notion segnent integrity or nmultilevel
neur ol ogi ¢ conprom se.”

The ot her method of evaluating spinal injuries
is referred to in the GQuides as a Free Range of Mdtion
Model . This nethod provides a table which indicates a
certain percentage of inpairment based upon spi nal
injuries and then directs the evaluator to performa
nunber of range of notion tests upon the patient, the
results of which are used to conpute a second percentage
of inmpairment. Those two percentages woul d then be
conbi ned using a conbi ned values table to determ ne the
actual degree of inpairnent. |In the directions for
using Table 75, the followi ng is indicated,

*Instructions:

1. Identify the nost significant

i npai rment of the primarily involved

region.

2. The di agnosi s-based i npai r nent

esti mates and percents shown above

shoul d be conbi ned with range of

notion inpairment estimates and with
whol e person inpairnent estimates
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i nvol vi ng, sensation, weakness, and
conditions of the nuscul oskel etal,
nervous, or other organ systens.

3. List the diagnosis-based, range
of notion, and ot her whol e- person

i mpai rment estinmates on the Spine

| mpai rment Sunmary Form (Fig. 80, p.
134).

It is the Comm ssion's function to determ ne
witness credibility and the weight to be afforded to any

testi nony. DeQueen Sand & Gravel v. Cox, 95 Ark. App.

234, S.W3d (2006). The Comm ssion nust weigh the
nmedi cal evidence and, if such evidence is conflicting,
its resolution is a question of fact for the Comm ssion.

Allen Canning Co. v. Wodruff, 92 Ark. App. 237, S.W3d

(2005) When t he Comm ssion wei ghs medi cal evidence and
the evidence is conflicting, its resolutionis a

guestion of fact for the Conm ssion. G een Bay Packagi ng

v. Bartlett, 67 Ark. App. 332, 999 S.W2d 695 (1999).

Mor eover, the Comm ssion can reject or accept nedical
evi dence and determ ne the probative value to assign to

nmedi cal testinony. Hamlton v. Gregory Trucking, 90 Ark.

App. 248, 205 S.W3d 181 (2005). However, it is also
wel | settled that the Conmi ssion may not arbitrarily
di sregard nedi cal evidence or the testinony of any

witness. Coleman v. Pro. Transportation Inc., CA 06-525

(Ark. App. 2-7-2007).
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In this instance, the Majority has conpletely
rejected the opinion of Dr. Ward, who assessed the
claimant with a 23% rating, which is consistent with the
DRE Model and the opinion of Dr. More. Their reasons
for rejecting his opinion are based on sheer specul ation
that he mi ght not have used the GQuides and that it is
unknown what criteria he used in giving the reating. As
previously indicated, anyone famliar with the Gui des
could only conclude that the Guides were the basis upon
which Dr. Ward assigned a rating. Furthernore, the
Court of Appeals has indicated that the Conm ssion may
not arbitrarily disregard nedical evidence. By failing
to properly consider the opinion of Dr. Ward, the
Majority has arbitrarily disregarded nedi cal evidence
whi ch shows that the preferred nethod for assigning a
rating is pursuant to the DRE nethod. The Majority has
al so essentially blatantly di sregarded corroborative
evi dence showi ng that the nmethod of rating used by Dr.
Moore shoul d be preferred over the nethod used by Dr.

W son.

Furthernore, the Majority has ignored the
| anguage of the Guides itself, which clearly indicates
that the Range of Mbdtion Mddel should only be used if

the Injury Mddel is unavailable. | note that the Guides
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i ndicates that the Range of Modtion Mdel should be used
only if the Injury Mdel is unavail able. The Guides
provi de,

The eval uat or assessing the spine

shoul d use the Injury Mdel, if the

patient’s condition is one of those

listed in Table 70 (p. 108). That

nodel , for instance, would be

applicable to a patient with a

herni ated | unbar di sk and evi dence

of nerve root irritation. If none

of the eight categories of the

Injury Model is applicable, then the

eval uat or shoul d use the Range of

Mot i on Mbdel

In this instance, two out of three physicians
believed it was appropriate to use the Injury Model.

I ndeed, it is also apparent fromreview ng the | anguage
of the Injury Mdel that the claimant was appropriately
placed in Category I11/1V which includes a finding of

| oss of notion segnent integrity and ot her objective
criteria consistent with radi cul opat hy.

The cl ai mant was specifically noted to have
calcification at |level C5-6 which would be evidence of
segnmental instability. Additionally, the claimnt was
noted to have narrow ng of the neuroforam na at C3-C4,
and retrolisthesis at C3-C4. The claimant was al so
repeat edly noted, upon physical exam nation, to have

nmuscl e spasns. These objective findings clearly place
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himin the DRE category I11/1V. Furthernore, when
considering the fact that the clai nant was repeatedly
noted to have | oss of range of notion and radi cul opat hy,
it is even nore apparent that the clai mant was
appropriately placed in category II1/1V.

| nmust reject the Majority’s approach in
giving an inpairnent rating. As previously discussed,
the Guides specifically indicate that the Range of
Moti on Model should only be used when a rating cannot be
gi ven under the Injury Mddel. It is significant to note
that Dr. WIson has not provided any indication that
such woul d not be an appropriate nmethod in giving a
rating. Likewise, the Majority has not cited any case
to indicate that the DRE net hod of assigning an
i mpai rment shoul d be disall owed sinply because it uses,
in part, subjective criteria. |In fact, Dr. WIlson and
the Majority have explicitly disregarded the | anguage in
t he Quides which specifically instructs one to use Table
75 in conjunction with the range of notion inpairnent
assessnments in giving a rating. Dr. WIlson and the
Maj ority have adopted the Free Range of Mbdtion Mddel in
giving an inpairnent. However, they have relied only
upon the table which provides inpairnent based upon the

degree of injury rather than using Table 75 and then
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conmbi ning that percentage with the free range of notion
nodel as the Guides provides. Using Table 75 of the
Quides, Dr. WIlson determned that the claimant had
sustained a 7% inpairnent. Ironically, the Majority
acknow edged the clai mant had residual synptons and
awarded the claimant a 10% rating, but stil
unfortunately failed to conbine range of notion and then
to conmpute the actual degree of inpairnment when using
Tabl e 75.

The Majority’s argunent further rejects the
assignments given by Dr. More based on the finding that
he i nappropriately considered subjective criteria such
as the claimant’ s pain, straight |leg testing, or range
of notion tests in giving an inpairnment rating.

However, pursuant to case | aw di scussed below, that is
sinply not a valid basis to reject the rating given by
Dr. Moore. |In fact, as | have previously discussed,
even the Quides’ own | anguage does not conport with a
finding that Table 75 can be used w thout also
accounting for range of notion. | also note that Dr.
Ward assessed the claimant with a 23% rating, and there
is absolutely no indication that he consi dered
subjective criteria when giving a rating. Furthernore,

and as previously discussed, the Majority has provided a
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thinly veiled excuse for rejecting the rating assigned
by Dr. Ward. Though the Comm ssion has the ability to
wei gh varyi ng nmedi cal opinions and evi dence, they cannot
sinply ignore a nedical opinion for specul ative reasons
as they have done in this instance with Dr. Ward.
Li kewi se, they should not be allowed to sinply make up
their own approach in interpreting how to read the
Gui des, when the Quides provides clear instruction to
the contrary.
The Majority argues that "Ark. Code Ann. 811-9-102

(16) (A)(ii)(b)strictly prohibits the consideration of
range-of -notion tests when naki ng a physical or
anatomi cal inpairment rating of the spine”. | strongly
di sagree with this conclusion. The | anguage of Ark.
Code Ann. 811-9-102 (16) provides in pertinent part,

(A (i) “Chjective findings” are

t hose findi ngs which cannot cone

under the voluntary control of the
patient.

(i) (a)Wwen determ ni ng physi cal
or anatom cal inpairnment, neither a
physi ci an, any ot her nedi cal
provider, an adm nistrative |aw
j udge, the Workers’ Conpensation
Comm ssion, nor the courts may
consi der conpl aints of pain.

(b) For the purpose of making
physi cal or anatom cal inpairnent
ratings to the spine, straight-Ieg-
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rai sing tests or range of notion

tests shall not be considered

obj ective findings.

The Majority has essentially interpreted this
| anguage to nmean that straight-1leg-raising tests and
range of notion tests nay not be considered when giving
an inpairnment rating. Yet, that interpretation is
directly in contrast with the explicit statutory
| anguage and interpretation by the Courts. The statute
i ndicates that straight |eg and range of notion testing
are not objective findings-not that they cannot be
consi dered once objective findings of an inpairnent
rating al ready exist.

As has been noted tinme and again by the
courts, an inpairnment rating nmust only be supported by

objective findings. See, Coleman v. Pro Transportation,

Inc., CA 06-525 (Ark. App. 2-7-07); See also, Singleton

v. Cty of Pine Bluff, CA 06-398 )(Ark. App. 12-6-06);

See al so, Donald Groomv. Nekoosa Papers, Inc., Et Al.

__ Ark. App., SSW 3d. (2006); See also, Swi ft-Eckrich,
Inc., v. Brock, 63 Ark. App. 118; 975 S.W 2d 857 (1998;

See also, Avaya v. Bryant, 82 Ark. App. 273; 105 S.W3d

811 (2003). Accordingly, | read Ark. Code Ann 811-9-102
to stand for the proposition that straight leg testing

and range of notion are not, in thensel ves objective
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findings. However, if other objective findings exist,
then they can be considered in giving an inpairment
rating.

That is exactly what has happened in this
i nstance. The claimant had objective findings in the
formof calcification, nuscle spasns, narrow ng of the
neurof oram na and retrolisthesis. These objective
findings were clearly the primary reason for the
claimant’s inpairnment rating. Wile other subjective
criteria was also used in giving a rating, because the
cl ai mant al ready had objective findings establishing
I mpai rment, pursuant to the hol dings of the Court of
Appeal s, his subjective conplaints and findings are al so
all owed to be used in assigning an inpairnent rating.
As such, there is sinply no valid basis to reject the
ratings given by Dr. More or Dr. Ward.

The Majority al so concludes that pain and
ot her subjective conplaints may not be considered in
giving an inpairnment rating. It is inportant to note
that Dr. Moore indicated, “I also feel that a rather
significant disability rating is appropriate to consider
in this instance because of the pain because of the
spasticity and evidence that woul d be consistent with

neur ol ogi ¢ conpronmi se. He also has a restricted range
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of notion. There is evidence of radiculopathy.” Wile
the Majority would use this | anguage to indicate that
Dr. Moore was giving the claimant a rating based on
pai n, the aforenentioned | anguage sinply is not
consistent with that finding. Rather it is apparent
that Dr. Moore believed the clainmant had pain and ot her
synpt ons whi ch were consi stent with neurol ogi cal
conprom se and radi cul opat hy. Thus, because of the
claimant’ s objective problens and his resulting
neur ol ogi cal conprom se and radi cul opat hy; not his pain,
he woul d be entitled to a high inpairnment rating.

Furthernore, even if one finds that Dr.
Moore’ s rating was based on pain, (a finding | do not
agree with), since the Conmi ssion has the ability and
duty to assess its own rating pursuant to the Guides,
and because even w thout the consideration of pain, a
rating of 20%is entirely appropriate pursuant to the
DRE nethod, there is no reason to reduce the claimant’s
| mpai rment rating.

Additionally, even if one disagrees with Dr.
Moore’ s rating, that does not excuse the Majority’s
blatant failure to appropriately consider the inpairnent
rating awarded by Dr. Ward. As Dr. Ward specifically

noted the claimant’s nedical history, including his
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surgery, and his resultant condition, it is apparent
that he was well equipped to assign a rating. 1In Dr.
Ward’ s report there is absolutely no indication that his
impairment rating was in any way related to the | evel of
the claimant’s pain, and given the | anguage of the DRE
Table 73, it is apparent that his nethod was
appropriate. Yet, the Majority sunmarily dism sses his
opinion. This is, in my opinion, tantamount to
arbitrarily disregarding a nedical opinion, which is

i nper m ssi bl e and cannot be accept ed.

Not ably, the Majority’ s approach with respect
to whether an inpairnment rating can be rejected sinply
because pain was used as one consideration in an
i npai rment rating has al so been expressly rejected by

the Court of Appeals. | find the case of Sw ft-Eckrich,

Inc. v. Brock, 63 Ark. App. 118; 975 S.W2d 857, (1998)

to be instructive. In Brock, the clainmant sustained a
conpensabl e i njury when she was knocked unconscious. CT
scans reveal ed that the clai mant had cerebral edema and
i nt erhem spheric henorrhage. Neurol ogical testing

i ndi cated the claimant had defects in verbal nenory,

hi gher | evel bal ance, and that she had | oss of snell and
taste due to cranial nerve damage. The Court of Appeals

found that the claimant was entitled to a 5% per manent
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i mpairment rating. In making that determ nation, the
Court noted that the while the claimant had control over
her conpl ai nts of pain and headaches, the CAT scan
showed results that were indicative of an objective
finding. Accordingly, they affirmed a finding which
awar ded the cl aimant benefits in the formof an

i mpai rment rating.

When the | anguage of Brock is considered in

conjunction with the other cases cited which indicate an
i npai rment rating only need be supported by an objective
finding, it is evident that the argunment proposed by the
Majority is sinmply not in accordance with the | aw.
Not ably, in Brock, the same statutes were in effect as
wel |, which would seemto indicate that the Court does
not agree with the statutory construction proposed by
the Majority.

Li kewi se, in this instance, the claimant
clearly has suffered from objective findings that show
i mpairment. Due to his conpensable injury, the clai mant
has calcification, retrolisthesis, narrowi ng of the
neur of oram na, and nuscl e spasns. These are each
findings that were observed by diagnostic tests or upon
physi cal exam nation, thus qualifying them as objective.

Additionally, just as in Brock, the claimnt suffers
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from subj ective findings of pain. Likewi se, just as in
Brock, because the claimant has al ready shown he has
obj ective findings that show permanent inpairnent,
sinply because he was noted to have pain, that does not
mean his inpairnment rating was invalid. Likew se, the
claimant suffers fromloss of range of notion and

radi cul opat hy. The Majority has not indicated that

t hese subjective conplaints are not legitimte or that
they do not result in inpairnent. Rather, they have
sinply found that because they are subjective, they may
not be considered. However, as previously discussed,
this approach is also flawed pursuant to the rationale

of Singleton, Coleman, and G oom

In short, it seenms to ne that the Majority is
sinply refusing to acknow edge that subjective criteria
may be considered in assessing a permanent inpairnent.
This is disturbing as the Court has repeatedly indicated
that such an approach is sinply not a correct
interpretation of the applicable statutes. It is also
unfortunate that because of the Majority’s refusal to
follow the prior holdings of the Court of Appeals, there
wi | | undoubtedly be needl ess del ay and cl oggi ng of the

courts in both this case and in others. There is no
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excuse for this arbitrary refusal to foll ow precedent,
particularly when the law on this issue is quite clear.
For the aforenentioned reasons, | nust

respectful ly dissent.

PH LI P A HOOD, Comm ssi oner



