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Deci sion of Adm nistrative Law Judge: Affirmed.

OPI Nl ON AND ORDER

The cl ai mant appeals an adm nistrative | aw judge’s
opinion filed Septenber 26, 2006. The adm nistrative |aw
judge found that the claimnt did not prove he was entitled
to additional tenporary total disability conpensation for
the claimant’ s conpensable left ankle injury. The

adm ni strative | aw judge found that the claimant did not
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prove he sustained a conpensable injury to his left knee or
back. The adm nistrative |aw judge found that the clai mant
did not prove he was entitled to additional nedical
treatment. After reviewing the entire record de novo, the
Ful I Conmi ssion affirns the opinion of the adm nistrative

| aw j udge.

. H STORY

Roy Rai ney, age 54, testified that he began working at
t he Arkansas Departnment of Correction in Septenber 1978.

The parties stipulated that M. Rainey sustained a
conpensabl e ankle injury on January 21, 2004. The cl ai mant
testified that he tripped on a rug after |eaving his desk to
i nspect a vehicle: “I fell down - | fell over to the side -
on ny left side. And which | injured by ny left leg - ny
whole leg....l got caught on the wheelchair ranp, and that’s
where | broke ny ankle and hurt nmy left side and back and
all.”

Dr. Paul Whipple noted on January 22, 2004, “Pt. states
that while at work he just got his foot caught in a rug and
twisted his ankle. He cannot bear wt. on it now.” Dr.

Wi ppl e assessed, “Sprain to the Left Ankle.”
The claimant testified that he did not return to work

after the conpensable injury. The parties stipulated that
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tenporary total disability was paid begi nning January 23,
2004.

Dr. Charles A Cark reported on February 25, 2004, “I
have | ooked at his radi ographs today and these appear to
have a nedial malleolar fx, buckle type....M inpression is
that he had an ankle sprain on the L, probably Gade Il, and
t hat he had an associ ated buckle fx of the nedial malleol us
that appears to be healing in anatom c position and
alignment.” Dr. Cark treated the cl aimant conservatively.

Dr. Cark noted on March 16, 2004, “CT scan confirned
there are no fx present. Wat we felt initially was a
buckl e fx probably turned out to be just residual from
growh plate.” Dr. dark diagnosed, “Grade 2 ankle sprain
wi th secondary reflex synpathetic dystrophy, early.
Hal | marks i nclude at this point hypesthetic pain, persistent
swel l'ing and disconfort, and cool ness. He has good di st al
pul ses.”

Dr. Clark noted on April 6, 2004 that the clai nant
conpl ai ned of posterior tibial pain. Dr. Cark noted on
April 6, 2004, “We know he has no fx's present. CT scan
confirmed this. They show no evidence of any damage to the

joint....I think this is basically a synpathetic nerve-
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medi ated pain. Basically, the only treatnment for this is
PT.”
Dr. Cark noted on April 27, 2004 that physical therapy
seened to be hel ping the clai mant.
Dr. Cark noted on May 25, 2004, “Roy is a f/u for
refl ex synpathetic dystrophy, L ankle, follow ng an ankle
sprain. He is in the process of doing PT now and he is
maki ng sone sl ow but steady progress....He is to continue
his current work status.” Dr. Cark diagnosed, “Reflex
synpat heti ¢ dystrophy, L ankle.”
The claimant testified that his enploynment was
term nated on May 28, 2004.
Dr. Cark reported on Septenber 2, 2004:
This is f/u for RSD, L ankle, follow ng an ankl e
sprain. He continues to nake gradual
| mprovenents.
EXAM Today there is no swelling and no
discoloration. H's pain is markedly better today
where | can actually exam ne the ankle vigorously
and | can do an a/p drawer w o significant
disconfort....l think he is to a point where we
could release himto RTWif the FCE indicates he
has adequate strength.
He has a secondary conplaint today with pain and
soreness in the L knee. He wanted to know if this
was related to his ankle injury.
X-RAY: L knee - | have taken radi ographs which

show a Gade Ill OA and | do not think this is
rel at ed. | think it is coincidental.
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EXAM L knee - PE did not reveal any nechani cal
derangenents, i.e., negative McMurray’s, m ni nal
joint line tenderness, no effusion, and no v/v
instability. Pain with pal pation of the nedial
joint line and the patellofenoral joint. Negative
a/p drawer.

Dr. Cark’s plan included a Functional Capacity
Eval uati on and conti nued conservative treatnment, including a
| eft knee injection.

Dr. Cark noted on Cctober 14, 2004, “W tried to get
an FCE, but his BP was so high they could not safely run
one....Wth respect to his L knee where he has grade Il QA
of the medial conpartnent, the injection helped it quite a

bit wwth his pain and swelling last tine. W are going to

repeat it for himfor a second tine today....l will see him
back here in 6 wks for routine evaluation of the ankle. In
all likelihood, as soon as we get the hypertension under

control, we will be able to get an FCE and assign a fi nal
partial pernmanent inpairnent rating.”

A left knee MRI was taken on Cctober 22, 2004, with the
foll owi ng inpression: “Small horizontal signal focus in the
medi al neni scus and prom nent new joint effusion noted but
with no frank neniscus tear identified.”

Dr. dark reported on January 6, 2005:

Roy is f/u for RSD, L ankle, follow ng a sprain.
He says he is nmuch better now. He never did keep
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his appts, however, for his FCEs. He never
checked in to nake them W have scheduled it for
today and he is going to have it done at 1:00. |If
this is normal or within 70% of normal, | am going
to release his ankle and Il et himRTW

He is al so concerned about his L knee, where we
have a confirned nmedi al neniscus tear. He says it
is related to the original injury. W wll go
ahead and treat this. W wll have to make a

deci sion on whether this is Wrkers Conpensation
rel ated or not.

EXAM Wth respect to his ankle, there is no

swel ling, no discoloration. H's notion is
excellent. | think that his clinical examis
basically normal....I did inject the knee today
with 1 cc of Dexanethasone, as he al so has rather
mar ked, antecedent arthritis in the nedial
conpartment. This has all been confirmed by an
MRI .

The parties stipulated that tenporary total disability

conpensati on was paid through January 16, 2005.

The claimant testified, “lI got cleared to go to Dr.
Baskin, | believe, it was - | think it was Novenber - the
first part of Novenber in *05....1n the report that I

received fromworkers’ conp it stated that | had a change of
physicians.” Dr. Barry D. Baskin began treating the
cl ai mant on Novenber 1, 2005. Dr. Baskin planned to get a
triple phase bone scan, and he gave the cl ai mant medi cati on
for high blood pressure.

A t hree-phase bone scan of feet was taken on Novenber

7, 2005, with the follow ng inpression:
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1. Alowing for Iimtations of the study, no
abnormal 3-phase activity correlating to the
ankl es or feet.

2. Delayed feet and ankle activity suggest
degenerative and/or post-traumati c changes.

3. If there is a discrepancy in the early phases
of imaging, the region of the left ankle is nore
photogenic, this may relate to soft tissue
swel I i ng.

4. Suspected degenerative changes in the |left
knee.

The claimant followed up with Dr. Baskin on Novenber

15, 2005:

The triple phase bone scan reveals himto have
sonme degenerative or post traumatic changes in the
| eft ankle. There is no evidence of synpathetic
pain. He has degenerative changes, it appears, in
the left knee. He still conplains of left knee
pain and all he has had is an injection in the
knee previously. The knee needs definitive
treatment. H's ankle would benefit froma | ook by
anot her orthopedic foot specialist such as Dr.
Steve Kulik....

M. Rainey's case needs a little bit nore work.
He needs to have an MR, again, of his |left knee
to ascertain whether he still has cartil age
damage. He has pain in the knee and the ankle.
He needs a referral to Dr. Kulik to better

eval uate the ankle....

| am going to make these referrals and we will get
approval through the Wirker’s Conp Comm ssi on.
Once the MRl has been done of the knee if he does
not have anything that requires discectony or
arthroscopic procedure I will reinject his knee
with sone steroid and | think he would benefit
from good aggressive rehab. The ankle needs to be
evaluate (sic) further as well. He has
degenerati ve changes there. He needs to be an
(sic) on anti-inflammatory but unfortunately with
his bl ood pressure as high as it is, an anti-
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i nflammatory would drive it even high (sic) and |
amafraid he wll have a stroke...

The claimant followed up with Dr. Baskin on Novenber

29, 2005:

Since | saw Roy last, we did get an MR of the

| eft knee. This MRl shows himto have a severe

I ntrasubst ance degenerative change to the
posterior horn of the nmedial neniscus. There was
what appeared to be gross tear of the neniscus.
There is a noderate size joint effusion w thout
gross synovi al thickening or | oose body. There
was a partial tear or strain of the anterior
medi al bundl e of the anterior cruciate |iganent.
There was grade Il to Ill chondromal acia to the
wei ght bearing surface of the fenoral condyle of
the patella without gross full thickness defect
identified. Roy is still having pain in the knee.
He still has pain in the ankle but the Oxycontin
has hel ped himquite a bit....He has crepitus in
t he knee, although the effusion seens to be down
sonmewhat.... M. Rainey needs to be seen for

anot her opinion regarding the left ankle. | think
t hat he was given maxi num nedi cal inprovenent on
t he ankl e probably sooner than he was ready to go
back to work and | also feel |ike based on his
history that he injured the knee at the sane tine
that he injured the ankle....It would appear that
the knee and the ankle injury were at the sane
time....M. Rainey needs to be seen by an

ort hopedi ¢ foot specialist and | woul d suggest Dr.
Steve Kulik and al so he need (sic) to be seen by
an orthopedi c knee surgeon and | would refer him
to the same group where he could see Dr. Gordon
Newbern or Dr. Lowy Barnes, both excellent

ort hopedi sts pertaining to knee problens. | am
going to make that referral and have di scussed
this again with M. Davis and he will pursue a
hearing regardi ng conti nued mai ntenance of M.

Rai ney’ s case and nedical treatnents...
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Dr. Baskin signed a Physician's Statenent on Decenber
6, 2005 and wote, “lI do not feel he is healed fromhis
ankl e or knee injuries.” Dr. Baskin also wote, “He could
work Lt duty. No prolonged standing or wal king. May need
FCE to determine abilities.”
Dr. Baskin noted on January 16, 2006:
Roy is in for follow up today. He is out of his

pain medication. He is scheduled to see the
doctors at Arkansas Specialty Othopedics for his

knee and his ankle in Cctober. He is still having
significant pain in the left ankle. He has a cold

|l eft foot. Hi s blood pressure nedicine has run

out fromthe sanples that I gave himand his bl ood

pressure today is 118/ 110...

Hs left foot is dusky colored and |I cannot
pal pate pul ses....

M. Rai ney has severe problens with his left knee
and a noderate size joint effusion was noted
today. Partial tear of the ACL, grade Il to Il

chondromal aci a. Tear of the posterior horn of the

medi al neni scus on the left and persistent |eft
ankl e pain. Elevated bl ood pressure...

| have referred himto the Star City County Health

Clinic. | have told himthat we needed to get

ankl e brachial indices to see if he has a vascul ar

problemin the left leg. W wll get that set up
today. ...

Dr. C. Lowy Barnes exam ned the clainmant on February

17, 2006:
On exam nation today, he has only a 25-degree arc
of motion in his left knee. There is a mld

effusion. H's quadriceps are intact. There is
atrophy of his quadriceps.



Johnson -

F111416 10

Radi ogr aphs do not show acute bone abnormality and
only mld dem neralization of the periarticular
regi on.

| do not have a good expl anation for his synptons.
Even with his docunented MRl findings, he should
be able to bend his knee. This may be related to
refl ex synpathetic dystrophy.

We are going to obtain a triple phase bone scan of
his |l eft knee and nake further recommendations to
hi m

The claimant followed up with Dr. Baskin on March 9,

2006:

He saw Dr. Lowy Barnes on referral for nme to
evaluate ne (sic) to evaluate his knee. Dr.
Barnes ordered a triple phase bone scan. | do not
have the results of that. He has further
suggested referral to Dr. Reginald Rutherford

and has made that referral. The ankle brachi al

i ndi ces were inconclusive...

Hs left knee still has crepitus. He has pain
with any active or passive range of notion. The
|l eft leg and foot are both cold...

M. Rainey is a difficult case. He had an injury
to his ankle with a severe sprain verses (sic) a
fracture. He also injured his knee. He has
continued to have problens with the knee and foot.
He possibly has reflex synpathetic dystrophy. He
does have a neniscal tear in the |left knee and
also a partial tear of the anterior cruciate

ligament and grade Il to Ill chondromalacia. H's
knee will probably need to be at |east scoped.
M. Rainey is still off work...

Dr. Reginald J. Rutherford provided a Consultation

Report on March 16, 2006:

M. Rainey is seen regarding possible RSD | eft
leg....
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Clinical exam nation revealed the legs to be
normal in appearance. There was no swelling or
deformty either knee or either ankle. There was
no contactual hypersensitivity, altered
tenperature to touch, altered hair or nail growth
or altered sweat pattern noted left |ower
extremty....There was m|d atrophy noted of the
left thigh nuscle. Manual nuscle testing reveal ed
gi veaway pattern weakness all nuscle groups left

| ower extremty...

M. Rainey’'s clinical picture does not suggest

RSD. Imaging to this point reveals evidence for

degenerative change | eft knee. Neurol ogical

exam nation denonstrates evidence for functiona

overlay. EMZ Nerve Conduction Study of the | ower

extremties and MRl inmaging of the lunmbar spine is

recomrended to insure that there is no evidence

for lunbar radicul opathy contributory to present

conpl aints masked by functional overlay as

descri bed above. This will be left to Dr.

Baskin’s hands. Follow up with nyself is not

required in that there is no evidence for RSD

A pre-hearing order was filed on April 10, 2006. The

parties stipulated that “nedical benefits were paid.” The
cl ai mant contended that “on January 21, 2004, he sustai ned
conpensabl e injuries to his left leg while performng duties
for respondent enployer. Cainmant contends he is entitled
to reasonabl e and necessary nedical treatnent for his knee
injury and is entitled to reasonabl e and necessary conti nued
medi cal treatment for his ankle injury. C ainmant contends
that he is still in a healing period and totally disabled
fromwork and is entitled to tenporary total disability

benefits for the knee injury, as well as additional TTD
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benefits for the ankle injury. C aimnt contends that
respondents have controverted this claiminits entirety and
that claimant’s attorney is entitled to a controverted
attorney’s fee.”

The respondents contended that they had “not
controverted the conpensability of the claimfor the ankle
injury and that all TTD benefits and nedical benefits to
which claimant is entitled have been paid for that injury,
as claimant’ s healing period ended on January 17, 2005.
Respondent s, however, do controvert the conpensability of
any alleged knee injury having occurred on January 21,

2004.”

The parties agreed to litigate the follow ng issues:
“Caimant’s entitlenment to additional benefits for the ankle
injury, as well as conpensability of an alleged knee injury
that cl ai mant all eges al so occurred on January 21, 2004, and
claimant’s entitlenent to benefits for that injury.”

Dr. Baskin noted on April 18, 2006, “Hs left leg is
wi t hout tenperature change conpared to the right side.

There is crepitus in the knee. He has notion in the knee
and what appears to be neniscal instability with McMurray’s
testing. He has very mninmal swelling around the |eft

knee....He wal ks with a cane.... M. Rainey has severe |eft
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knee and | eft ankle pain. Questionably sone neuropathic
pai n versus radicular pain. He denies significant back
pain....l think an MRl of the |unbar spine is reasonable and
| will order that.”

An MRl of the claimant’s |unbar spine w thout contrast
was taken on April 25, 2006: “53-year-old male with | ow back
pain radiating into the bilateral |lower extremties |left

greater than right. No history of trauma or surgery given.”

| MPRESSI ON:

1. Gade I-Il anterolisthesis of L5 on Sl
secondary to bilateral pars defects, as above.
There is severe foramnal narrowing bilaterally at
the L5-S1 level with patent central canal.

2. Moderate central stenosis fromeccentric
annul ar bul ge and osteophytic ridging to the left
at the L2-3 level. MId to noderate foram nal
narrowing is seen bilaterally.

3. Small central to right paramedi an disc
protrusion with mld stenosis at the

L1-2 level. The foranmen are patent.

4. MIld eccentric bulge to the right with mld
stenosis at the 3-4 | evel.

5. Mbtion-conprom sed exam nation

Dr. Baskin gave the follow ng inpression on May 16
2006: “M. Rainey has had a work related injury with a fal
and subsequent left |l eg pain and sone back pain. It is ny
i npression that his problens are due to his work injury....

amgoing to set himup for sone epidural steroid in the L5-
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Sl level. In addition, | amgoing to get himin to see Dr.
Saer, Bruffett, Peak, MCarthy. | wll see himback in
foll ow up once that evaluation is done.”

Dr. Baskin signed another Physician’s Statenment on June
14, 2006. Dr. Baskin indicated that the healing period for
the left ankle injury ended on May 16, 2006. Dr. Baskin
i ndi cated that the claimnt had sustai ned a 21% per nanent
impairment rating for the left ankle/foot.

Dr. Baskin also signed a Physician's Statenent
pertaining to the claimant’s |l eft knee. Dr. Baskin wote
that the claimant “will likely need surgery. MM wll be
after surgery on L knee.” Dr. Baskin opined that the
claimant had sustained a 27% permanent inpairnment rating for
the left knee/lower extremty. Dr. Baskin checked “Yes”
with regard to the statenent, “WwWithin a reasonable degree of
medical certainty, the Major Cause (51% or more) of Roy
Rainey’s left knee injury on 1/21/04 is his work related
accident.”

A hearing was held on June 28, 2006. At that tine, the
parties agreed to stipulate that the respondents accepted
the inpairnent rating for the claimant’s | eft ankl e assigned
by Dr. Baskin.

The claimant testified:
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Q What is wong with you today?

A. Today what is wong with nme, ny ankle is
paining. |It’s hurting real bad.

It stays swollen all the tinme. M feet stays
cold. M knee is swollen - the cartil age
init....

Q And you believe that on the day of injury you
hurt your ankle and your knee;

is that correct?

A. Rght. M ankle, ny knee and al so ny
back....And | filled out a report

to that effect....

Q Do you think you are able to return to work
t oday?

A No, ma’ am | " m not .
Q And why is that?

A. Because of ny injuries that | have to ny
ankl e, nmy knee and al so ny back...

Q Did anybody at the Arkansas Departnent of
Correction ever offer you

any kind of |ight duty work?

A. No, mmmam | was termnated before |I was

of fered any type of work.

The administrative |law judge found, in pertinent part:

3. Caimnt sustained a conpensable injury to his
| eft ankle on January 21, 2004.

4. dainmant has been paid all benefits to which
he is entitled in connection with the conpensabl e
injury to his left ankle on January 21, 2004,
including tenmporary total disability benefits

t hrough January 17, 2005 (the end of claimant’s
heal i ng period), reasonable and necessary nedi cal
expenses, and permanent partial disability
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benefits based on the inpairnment rating of 21%to
the left ankle which has not been controverted by
t he respondents.

5. Caimant has failed to establish by a
preponder ance of the evidence that he had a
conpensable injury to his left knee or back on
January 21, 2004.

6. Caimant has failed to establish by a
preponderance of the evidence that he is entitled
to additional tenporary total disability or

medi cal benefits in connection with his
conpensable injury to his left ankle on January
21, 2004.

The cl ai mant appeals to the Full Comm ssion.

1. ADJUDI CATI ON

A. Tenporary Disability

An enpl oyee who has suffered a scheduled injury is to
receive tenporary total or tenporary partial disability
conpensation during his healing period or until he returns
to work. See, Ark. Code Ann. 811-9-521(a); Wwheeler Constr.
Co. v. Armstrong, 73 Ark. App. 146, 41 S.W3d 822 (2001).
“Heal i ng period” neans “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-102(12).
Whet her an enpl oyee’s healing period has ended is a question
of fact for the Conm ssion. Armstrong, supra, Citing
Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W2d
25 (1995).

In the present natter, the adm nistrative |aw judge

found that the clainmant failed to prove he was entitled to
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additional tenporary total disability conpensation. The
Ful | Comm ssion affirnms this finding. The parties

stipul ated that the claimant sustained a conpensabl e ankle
injury on January 21, 2004. Dr. Wipple and Dr. Cdark
determ ned that the claimant had sustained a left ankle
sprain. The respondents began paying tenporary total

di sability conpensation on January 23, 2004. Dr. Cark at
first thought that the claimnt may have sustained a nedial
mal | eol ar fracture, but Dr. Cark noted on March 16, 2004
that a CT scan confirned there was not a fracture. Dr.
Clark treated the claimant conservatively and subsequently
not ed that physical therapy was inproving the claimnt’s
condition. Dr. Clark opined that the claimant nmay have
sustai ned a reflex synpathetic dystrophy as a result of the
| eft ankle sprain.

The claimant testified that he was term nated from his
enpl oyment on May 28, 2004. Dr. Cark reported on January
6, 2005 that the claimant was “nuch better now.” Dr. Cark
found no swelling and no discoloration with respect to the
claimant’s ankle and stated, “I think that his clinical exam
is basically normal.” The respondents paid tenporary total

disability through January 16, 2005.
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The Full Conm ssion finds that the clai mant reached
maxi mum nmedi cal inprovenent for his conpensable |left ankle
injury no |later than January 6, 2005, on which date Dr.
Clark found that the claimant’s clinical exam nation was
normal . We recogni ze Dr. Baskin’s opinion in Novermber 2005
that the claimant “was gi ven maxi mum nmedi cal inprovenent on
t he ankl e probably sooner that he was ready to go back to
work....” The Conm ssion has the duty of wei ghing nedi cal
evidence and, if the evidence is conflicting, its resolution
is a question of fact for the Comm ssion. Green Bay
Packaging v. Bartlett, 67 Ark. App. 332, 999 S. W2d 695
(1999). It is within the Commi ssion’s province to determ ne
what nedical evidence is nost credible. Minnesota Mining &
Mfg. v. Baker, 337 Ark. 94, 989 S.W2d 151 (1999).

In the present matter, the Full Comm ssion finds that
the opinions of Dr. Clark are entitled to greater weight
than the opinions of Dr. Baskin. Dr. Cark, the treating
ort hopaedi ¢ specialist, determ ned on January 6, 2005 that
the claimant’s clinical exam nation was normal. Dr. Barnes
noted in February 2006 that radi ographs showed no bony acute
abnormality, and Dr. Barnes could not explain the claimnt’s
synptons. Al though Dr. Baskin had determ ned in January

2006 that the claimant’s left foot was cold, Dr. Rutherford
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exam ned the claimant in March 2006 and found both of the
claimant’s legs to be normal, with no swelling or altered
tenperature. Dr. Rutherford could find no basis for reflex
synpat hetic dystrophy in the claimant’s left |ower extremty
but did find neurol ogical evidence for functional overl ay.
By April 2006, Dr. Baskin was unable to find any tenperature
change in the claimant’s left |eg.

The Full Conm ssion finds that the claimant reached the
end of his healing period for the conpensable |eft ankle
injury no later than January 6, 2005, the date that Dr.
Clark found the claimant’s clinical exam nation to be
normal . The respondents continued to pay tenporary total
di sability conpensation through January 16, 2005. Since the
evi dence denonstrates that the clainmnt reached the end of
his healing period no |ater than January 6, 2005, the
claimant did not prove he was entitled to additional
temporary total disability. Armstrong, supra. The deci sion
of the adm nistrative |aw judge is affirned.

B. Conpensability

Ark. Code Ann. 811-9-102(4)(A) defines “conpensable
injury”:
(1) An accidental injury causing internal or

external physical harmto the body ... arising out
of and in the course of enploynent and which
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requi res nedical services or results in disability
or death. An injury is “accidental” only if it is
caused by a specific incident and is identifiable
by time and place of occurrencel.]

A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
8§11-9-102(4) (D). “Qnojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16).

The claimant’ s burden of proof shall be a preponderance
of the evidence. Ark. Code Ann. 811-9-102(4)(E)(i).
Preponderance of the evidence neans the evidence having
greater weight or convincing force. Smith v. Magnet Cove
Barium Corp., 212 Ark. 491, 206 S.W2d 442 (1947).

In the present matter, the adm nistrative |aw judge
found that the claimant did not prove he sustained a
conpensable injury to his left knee or back on January 21,
2004. The Full Conmi ssion affirnms this finding.

The parties stipulated that the clainmant sustained a
conpensabl e ankle injury on January 21, 2004. The cl ai mant
testified that he tripped on a rug and fell on his left
side. The claimant testified, “I broke nmy ankle and hurt ny

| eft side and back and all.” The nedi cal evidence does not

corroborate the claimant’s testinony that he injured his
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| eft knee and back on January 21, 2004. Dr. Whipple noted
on January 22, 2004 that the claimant had tw sted his ankl e.
According to Dr. \Wipple s notes, the claimnt did not
report an injury to any anatom c region other than the
ankle. Dr. Wipple assessed a sprain to the claimant’s |eft
ankl e.

The cl ai mant began treating with Dr. Cark on February
25, 2004. Dr. Cark determ ned that the clainmant had
sustai ned an ankle sprain. Dr. Cark, like Dr. Whipple, did
not state that the claimnt had injured his knee or back.
On Septenber 2, 2004, nearly eight nonths after the
conpensabl e | eft ankle injury, the claimnt informed Dr.
Clark for the first tinme that the claimant was experiencing
pain and soreness in his left knee. An x-ray showed
osteoarthritis in the claimant’s |l eft knee which Dr. C ark
found to be “coincidental.” The Full Commi ssion recogni zes
that Dr. Clark reported a nedial nmeniscus tear in the
claimant’s |l eft knee. Nevertheless, Dr. Cark did not find
there was a causal connection between the nmeniscus tear and
the claimant’s January 21, 2004 ankle sprain. Nor is there
any ot her evidence of record establishing such a causal

connecti on.
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The Full Conmm ssion finds that the claimant did not
prove he sustained any physical harmto his left knee as a
result of the January 21, 2004 conpensable injury to the
claimant’s left ankle. Nor did the clainmant establish a
conpensable injury to his left knee by nedical evidence
supported by objective findings.

The Full Conm ssion also finds that the clainmant did
not prove he sustained a conpensable injury to his back.
The parties stipulated that the claimant sustained a
conpensabl e ankle injury on January 21, 2004. There i s no
probative evidence of record denonstrating that the clai mant
al so injured his back on that date. The record does not
corroborate the claimant’s testinony that he injured his
back on January 21, 2004. On April 18, 2006, Dr. Baskin
recommended an MRl of the claimant’s |unbar spine, even
t hough the cl ai mant denied significant back pain. It was
not ed when the MRl was taken on April 25, 2006, “53-year-old
mal e with low back pain radiating into | ower extremties
| eft greater than right. No history of trauma or surgery
given.” There was no indication at that tine that the
cl ai mant had sustai ned any physical harmto his back.

The inpression fromthe |unbar MR showed

anterolisthesis and foram nal narrow ng at L5-S1; central
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stenosi s froman annul ar bul ge and osteophytic ridging at
L2-3; a small central to right paranedi an disc protrusion
with mld stenosis at L1-2; and a mld eccentric bulge to
the right with mld stenosis at the 3-4 level.” The

pr eponder ance of evidence does not denonstrate that any of
t hese conditions shown on MRI were causally related to an
accidental injury to the claimant’s back on January 21,
2004. There are otherw se no objective nedical records
establishing a conpensable injury to the claimnt’s back.
Nor does the record show that the clai mant sustai ned any
physi cal harmto his back as a result of the January 21,
2004 injury to his left ankle.

C. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The clai mant nust
prove by a preponderance of the evidence that he is entitled
to additional nedical treatnent. wal-Mart Stores, Inc. v.
Brown, 82 Ark. App. 600, 120 S.W3d 153 (2003). What
constitutes reasonably necessary nedical treatnent is a
question of fact for the Comm ssion. Dalton v. Allen Eng’g

Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).
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In the present matter, the adm nistrative |aw judge
found that the clainmant did not prove he was entitled to
additional nedical treatnment. The Full Comm ssion affirns
this finding. The parties stipulated that the claimant
sustai ned a conpensabl e ankle injury on January 21, 2004.

We have determ ned supra that the claimant did not sustain a
conpensabl e injury to his knee or back. Dr. Wi pple found
on January 22, 2004 that the clainmant has sustained a sprain
to the left ankle. Dr. Cark treated the claimant for a
Grade Il ankle sprain and noted froma CT scan that the

cl ai mant had not sustained an ankle fracture. Dr. Cark
treated the claimant conservatively and the claimnt’s
treatment included physical therapy. By January 6, 2005,
nearly one year after the conpensable injury, Dr. dark
noted that there was no swelling or discoloration with
respect to the claimant’s ankle. Ankle notion was excell ent
and the clinical exam nation was nor nal

The Full Comm ssion has determ ned supra that the
cl ai mant reached the end of his healing period no |ater than
January 6, 2005. The claimnt began treating with Dr.
Baski n on Novenber 1, 2005. The claimant testified that he
obt ai ned a change of physician to Dr. Baskin. Dr. Baskin

initiated a new course of nedical treatnent, but the record
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does not denonstrate that the treatnment arranged by Dr.
Baski n was reasonably necessary in connection with the
claimant’ s conpensable injury. The record does not support
Dr. Baskin's statenment in Novenber 2005 that the clai mant
had not yet reached maxi mum nedi cal inprovenent. The Ful
Conmi ssion finds that the opinion of Dr. Cark, that the
cl ai mant had reached maxi num nedi cal inprovenment, is
entitled to nore weight than the opinion of Dr. Baskin

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainmant did not prove he was
entitled to any additional tenporary total disability
conpensation for the conpensable left ankle injury. The
Ful | Comm ssion finds that the clainmant did not prove he
sustai ned a conpensable injury to his I eft knee or back. W
find that the claimnt did not prove he was entitled to
additional nedical treatnment. The Full Conmi ssion therefore
affirns the findings of the adm nistrative | aw judge, and
this claimis denied and di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner
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Conmmi ssi oner Hood di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe Majority
opi nion, which finds that the claimant failed to show
that he sustained a conpensabl e back or knee injury and
that the claimant is not entitled to additional nedical
or tenporary total disability benefits in relation to
his adm ttedly conpensabl e ankle injury. After a de
novo review of the record, | find that the Majority errs
as a matter of lawwth regard to their findings
regardi ng whether the claimant is entitled to additional
tenporary total disability benefits or nedical benefits.
| further find that the claimant has met his burden of
proof in showi ng he sustained conpensable injuries to
his knee and back. Accordingly, | must respectfully
di ssent.

The cl ai mant, who had worked for the
respondent enpl oyer for 26 years, testified that his
injury occurred when he tripped over a rug, causing him
to strike the left side of his body. No one w tnessed
the incident, but the claimnt, due to his injury, was

unable to wal k. Another officer saw the claimant |aying
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on the floor and they sent assistance for the clai mant.
The cl aimant continued to work until a relief worker
could be located. At that time he was transported to
t he hospital

On January 22, 2004, Paul Wi pple, D.O
treated the claimant. The clai mant conpl ai ned of pain
in his left ankle and swelling, especially with weight
bearing. Wipple noted the claimnt only had m ni nmal
edema over the nedial and lateral mallotus of the left
ankle. X-rays were taken and the clai nant was di agnosed
wi th having an ankle sprain. The claimnt was fitted
for a air gel stirrup splint and given pain nedication.
He was al so advised to use crutches until he could bear
wei ght with no pain. He was also noted to have mldly
el evated bl ood pressure and told to return so his bl ood
pressure could be nonitored. Finally, he was instructed
to return if he did not inprove.

On February 25, 2004, the claimant was treated
by Dr. Charles A Cark. The claimant continued to
conplain of swelling and pain. Dr. Cark indicated, “I
have | ooked at his radi ographs today and these appear to
have a nedial malleolar fx, buckle type.” He further

opi ned, “My inpression is that he had an ankle sprain on
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the L, probably Grade Il, and that he had an associ at ed
buckl e fx of the nedial mallotus that appears to be
healing in anatom c position and alignment.“ Dr. Cark
pl aced the claimant in a 3-D cast brace and recomended
he have a CT scan. He also instructed the claimnt to
return in three weeks.

On March 16, 2004, the clainmant returned to
Dr. Clark and reported ongoing swelling. Dr. Cdark
I ndi cated that the CT returned as negative for a
fracture. He opined that the claimant appeared to be
devel opi ng secondary RSD. He al so placed the clai mant
in an air splint and referred himfor therapy for ankle
rehabilitation. He noted, “Hallmarks include at this
poi nt hypesthetic pain, persistent swelling and
di sconfort, and cool ness. He has good distal pulses.”

On April 6, 2004, Dr. Clark noted that the
cl ai mant continued to present with synptons, including
posterior tibial pain. He noted the claimant was stil
wearing his 3-D cast and noted the clainmant had not
attended therapy. He gave the claimant injections to
control the pain and inflammation of his ankle and
referred the claimant for physical therapy. On Apri

27, 2004, the claimant was noted to have ongoi ng
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conplaints of swelling and pain. Dr. Cdark indicated
that at the time no swelling was observed, but that his
foot was noist and cool conpared to the other foot. He
al so indicated that physical therapy appeared to be

hel ping and referred the claimant for intensified

physi cal therapy. He also placed the claimant in an air
splint and instructed himto return in three weeks.

On May 25, 2004, Dr. Cark indicated the
claimant was inproving and ordered the claimant into an
air shoe. He also referred the claimant for additional
physi cal therapy. He noted that he was placing the
clai mant on Neurontin, “for his persistent synpathetic
hypersensitivity in the L leg. . .”. He instructed the
claimant to return in three weeks. On June 15, 2004,

Dr. dark indicated the claimant’s swelling had gone
down. He indicated the claimnt was having side effects
fromthe Neurontin and placed himon Bextra. He also

i ndicated that the claimant was to continue therapy for
strengtheni ng and that he had inproved about 50%

On Septenber 2, 2004, Dr. Cark indicated the
cl ai mant was nmarkedly better and that the clai mant
bel i eved he could return to work if the FCE indicated he

had enough strength. He also noted the clainmnt had
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knee pain and opined that the clainmant’s radi ographs
showed grade 3 osteoarthritis which he did not believe
to be related. He injected the claimant’s knee with
Dexanet hasone and continued his Bextra. He also
i ndi cated the clainmant was to be fitted for custom shoes
and that he was arranging for an FCE.

On Cct ober 14, 2004, the claimnt returned.
Dr. Cark noted the claimant had been unable to have a
FCE because of high bl ood pressure. He indicated that
he was going to inject the claimant’s | eft knee again.

He al so noted, “He also is beconming fairly deconditioned

on the L side. He still has sone stiffness on exam
especially in dorsiflexion. He still has
hypersensitivity. He still walks with a pretty good
linp due to the ankle.” He referred the clainmant for

additional therapy for, “strengthening, notion and

nodal ities over the next 6 weeks.” He also indicated
that he was going to refer the claimnt for an MRl of
his knee and have hi m nake an appoi ntnent for eval uation
of his blood pressure. He also indicated that he

antici pated being able to assign an inpairnment rating

after he had an FCE.
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The cl ai mant returned again on Novenber 29,
2004, and was noted to be wearing his air splint. Dr.
Clark indicated the claimant’s strength had returned and
i ndicated that the claimant’s ankl e appeared to be
stable. Dr. Cark referred the claimnt for FCE testing
and indicated he would need to return. On Cctober 22,
2004, an MRl was perfornmed and reveal ed, “Smal
hori zontal signal focus in the medial nmeniscus and
prom nent new joint effusion noted but with no frank
meni scus tear identified.”

On January 6, 2005, Dr. Cdark noted that the
claimant returned wearing his air splint. He noted the
cl ai mant had not kept his appointnents for his FCE. The
cl ai mant was schedul ed one for that day at 1:00 and Dr.
Clark opined that if the claimnt’s ankle was at 70% of
normal , he woul d be rel eased and returned to work. Dr.
Clark also noted the clainmant had a confirmed neni scal
tear in his knee and indicated that he injected the knee
again. He also indicated the claimant had arthritis in
t he nedi al conpartnent of the knee.

The claimant testified that he had never
suffered from high bl ood pressure prior to his injury.

He indicated that he had previously attenpted to go to
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all schedul ed FCEs and that his blood pressure was too
high. He also said that Dr. Cark told himthat his

bl ood pressure elevation was due to pain but that the

cl ai mant sought treatment fromDr. Atkins for his blood
pressure. He said that on January 6, 2005, he presented
for an FCE and was told that his blood pressure was too
high. He was al so apparently told that they had been
using too small a cuff while taking his blood pressure,
thus causing it to elevate. The claimant said that he
attenpted to return for another FCE but that he had been
cut off frombenefits at that tinme.

The cl ai mant was deni ed subsequent benefits
and requested and was granted a change of physician to
Dr. Barry Baskin. On Novenber 1, 2005, Dr. Barry Baskin
noted that the claimant’s left foot and |leg were cold up
to the knee. He also noted the claimnt had decreased
range of notion in his left ankle and that his left knee
was swollen along the nedial joint line. He further
i ndi cated the clai mant had, “sone dystrophic nails,” and
that he had hyperesthesias over the nedial |eft ankle
and wal ked wth an antalgic gait. He further noted the
clai mant had hi gh bl ood pressure for which he could not

be treated due to a | ack of insurance and noney. Dr.
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Baski n gave the clai mant sanples of bl ood pressure
medi cation and referred the claimant to have a triple
phase bone scan. He told the claimant to return in two
to three weeks.

The bone scan was perforned and reveal ed,
“Del ayed feet and ankle activity suggest degenerative
and/ or post traumatic change.” The report further
indicated, if there is a discrepancy in the early phases
of imaging, the region of the left ankle is nore
phot ophenic, this may relate to soft tissue swelling.”
Finally, degenerative changes and increased signal
activity were noted in the left knee.

The cl ai mant returned on Novenber 15, 2005 and
Dr. Baskin indicated that the clainmant’s bone scan
showed degenerative and post traumatic changes in the
ankl e and degenerative changes in the knee. He further
opi ned the cl ai mant needed to see an orthopedic foot
specialist regarding his ankle. He further noted the
cl ai mant continued to have high bl ood pressure. He
recommended t he clai mant have an MRl of the knee and
i ndi cated that the claimant would need to have
addi tional evaluation for the ankle. He opined the

cl ai mant woul d benefit from aggressive therapy of his
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t hr ee weeks.

He further

Finally,

On Novenber 29, 2005, Dr. Baskin indicated,

There is a noderate size joint

ef fusion w thout gross synovi al

t hi ckening or | oose body. There was
a partial tear or strain of the
anterior medial bundle of the
anterior cruciate liganent. There
was grade Il to Il chondromal aci a
to the weight bearing surface of the
fenoral condyle of the patella

wi t hout gross synovi al thickening or
| oose body. There was a parti al
tear or strain of the anterior

medi al bundl e of the anterior
cruciate liganent. There was grade
Il to Ill chondromalacia to the

wei ght bearing surface of the
femoral condyle of the patella

wi t hout gross full thickness defect

i dentifi ed.

i ndi cat ed,

M. Rainey needs to be seen for

anot her opinion regarding the |eft
ankle. | think that he was given
maxi num medi cal i nprovenent on the
ankl e probably sooner than he was
ready to go back to work and | al so
feel like based on his history that
he injured the knee at the sane tine
that he injured the ankle.

Dr. Baskin indicated that the claimnt’s

el evat ed bl ood pressure appeared, at least in part,

be due to severe painin his lower left extremty.

to
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On Decenber 2, 2005, Dr. Baskin indicated that the
clai mant had not fully healed fromhis ankle or knee
injury and released himto light duty work. Dr. Baskin
treated the claimant on January 16, 2006 and noted, “Hi s
| eft foot is dusky colored and I cannot pal pate pul ses.
| did not get a good dorsalis pedis pulse or a posterior
tibial pulse.” The claimnt was also noted to have a
cold foot.

On February 17, 2006, Dr. Lowy Barnes treated
the claimant and noted mild effusion of the knee, |oss
of range of notion, and atrophy in the quadriceps. He
i ndicated that despite the findings of the claimnt’s
MRl , he should be able to bend his knee. He indicated
the claimant’s problens m ght be related to RSD.

On March 9, 2006, the claimant returned to Dr.
Baskin and was noted to still have crepitus in his left
foot and a cold left leg and foot. Dr. Baskin indicated
that the claimant suffered froma neniscal tear in his
knee and a partial tear of his ACL and grade Il to I1I
chondronual acia. He indicated the claimnt’s knee woul d
i kely need to be scoped and that the claimant was off

wor k.



Rai ney - F407219 36

On March 16, 2006, the claimant was treated by
Dr. Rutherford. He indicated that the clai mant appeared
to be negative for RSD and recomended the cl ai mant have
an MRl of his lunbar spine to see if there was evidence
of lunbar radicul opathy related to the claimnt’s
synptons. The claimnt returned to Dr. Baskin, who
indicated the claimant still had crepitus of the knee
and decreased range of notion in his ankle. He agreed
that Dr. Rutherford s recomendation for the MRl was
reasonabl e.

The MRI was performed and gave the foll ow ng
| mpr essi on,

1. Gade I-Il anterolisthesis of L5
on S1 secondary to bilateral pars
defects, as above. There is severe
foram nal narrowi ng bilaterally at
the L5-S1 level with patent central
canal

2. Moderate central stenosis from
eccentric annul ar bul ge and
osteophytic ridging to the left at
the L2-3 level. MIld to noderate
foram nal narrowing is seen
bilaterally.

3. Small central to right paranedi an
disc protrusion with mld stenosis
at the L1-2 level. The foranen are
pat ent .

4. M1d eccentric bulge to the right
with mld stenosis at the 3-4 |evel.
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On May 16, 2006, the claimnt presented for
treatnment again wth Dr. Baskin. Dr. Baskin indicated
that while the claimant was initially diagnosed with
RSD, his synptons appeared to be related to the defects
in the claimant’s spine and nerve root conpression. Dr.
Baskin opined that the claimant’s injuries were rel ated
to his work injury. He further referred the claimant
for epidural steroid shots. On June 14, 2006, Dr.
Baskin opined that the claimant’s injuries were rel ated
to his work accident and indicated that he could give a
tentative rating for the claimant’s ankl e and knee, but
that he could not be placed at MM until his knee had
been treated surgically.

The Majority denies the clainmant tenporary
total disability benefits on the basis that he reached
the end of his healing period as of January 6, 2005. 1In
supporting this argunment, the Majority finds that the
claimant’ s ankle was “basically normal” on that date.
They al so assert that the opinion of Dr. Clark is
entitled to nore weight than that of Dr. Baskin and note
that when Dr. Rutherford exam ned the clainmant in March

2006 the claimant’ s foot appeared to be normal. In ny
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opinion, the Majority has erred as a matter of fact and
law in their analysis.

In Castleberry v. Elite Lamp Conpany, 69 Ark.

App. 359 (2000), 13 S.W3d 211, the Court of Appeals
st at ed,

The healing period is that period
for healing of the injury which
continues until the enployee is as
far restored as the pernmanent
character of the injury will permt.
Nix v. Wlson Wrld Hotel, 46 Ark
App. 303, 879 S.W2d 457 (1994). |If
t he underlying condition causing the
disability has becone nore stable
and if nothing further in the way of
treatment will inprove that
condition, the healing period has
ended. [d. Wether an enpl oyee's
heal i ng period has ended is a
factual determ nation to be nmade by
the Comm ssion. Ketcher Roofing Co.
v. Johnson, 50 Ark. App. 63, 901
S.W2d 25 (1995). However, we do not
requi re objective evidence that the
heal i ng period continues. G aham

supr a.
The Mpajority finds that the claimant’s healing

period ended as of January 6, 2005, because the
claimant’ s ankle was noted to be “basically normal” at
that time and because Dr. Rutherford noted no
abnormalties. | find that the Majority has erred in
finding that the claimant is required to show ongoi ng

objective findings of an injury to remain in his healing
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period. | find that these conclusions are in direct

contrast with the findings of Castleberry and G aham

which explicitly indicate that objective findings are
not needed in order for a healing period to continue.

Second, | disagree with the Majority’s finding
that the claimnt’s ankle was normal on January 6, 2005.
Wth regard to the January 6, 2005, doctor’s visit, |
note that Dr. Clark indicated that the claimant’s ankle
was, “basically normal”; however, Dr. Clark still
recommended the clai mant have an FCE to see if the
claimant’ s ankle strength had returned. Certainly this
is indicative that Dr. C ark believed the claimant
needed an FCE to see if he had healed to the fullest
extent possi bl e.

Additionally, I find that the Majority’s
reliance on the physical findings of Dr. Cark on
January 6, 2005 and the one visit with Dr. Rutherford to
be m spl aced as they are being considered in a vacuum
While the claimant is not required to show objective
findings as evidence that his healing period continues,
the claimant continued to present with objective signs

as noted by Dr. Baskin and as shown by the bone scan
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Specifically, | note that on January 16, 2006,
Dr. Baskin noted the claimant’s foot was dusky col ored
and that he could not pal pate pulses. He also noted the
claimant had a cold left foot. Dr. Baskin again noted
obj ective findings on March 9, 2006, when i ndicating
that the claimant’s foot and | eg were col d.

Additionally, the claimnt’s bone scan showed del ayed
feet and ankle activity that would be consistent with
post traumatic change and swelling. | also note the

cl ai mant was repeatedly noted to have reduced range of
nmotion in his ankle. Furthernore, | note that even

t hough Dr. Rutherford did not note such abnornalities,
even he noted that the claimant had atrophy in his
thigh. Certainly, these findings are consistent with an
ankl e that has not gained full strength or range of
not i on.

Furthernore, | find that the Majority errs in
substituting its own opinion that the claimant heal ed as
of January 6, 2005, when, in fact, Dr. dark had not
rel eased the claimant at that tinme. It appears that the
Majority is finding that Dr. Cark intended to rel ease
the claimant as being at MM on January 6, 2005. That

is not correct. Rather, Dr. Clark had indicated that
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t he claimant woul d need to have an FCE to see if his
condition and strength were inproved up to 70%

However, due to having high bl ood pressure, which
appears to be due to the claimant’s pain, he was unable
to have the test. This was conplicated by the
respondent’s refusal to continue treating the claimnt.
Due to the respondent’s prematurity in cutting himoff,
the claimant had to seek additional care after getting a
change of physician. |In Decenber 2005, Dr. Baskin
specifically opined that the claimant’s ankl e was not
fully heal ed and that he woul d benefit from aggressive
therapy. Furthernore, additional testing was perforned
regarding the claimant’s RSD to see if he needed
addi ti onal treatnent.

Furthernore, the Majority errs in asserting
its own opinion in place of that of the two other
treating physicians in the record. Dr. dark indicated
the clai mant needed an FCE to determine if he had gai ned
enough strength before being rel eased. Likew se, Dr.
Baski n subsequently noted objective findings to the
claimant’ s ankl e and reconmended additional treatnent.
Yet, the Majority asserts its own opinion that the

cl ai mant had reached M. Wile certainly the
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Comm ssion has the ability to weigh nedical evidence,
the Courts have previously indicated that they cannot
arbitrarily ignore nedical evidence or the testinony of

any wtness. Crow v. Weyerhauser Co., 46 Ark. App.

295, 880 S.W2d 320 (1994). | believe that the Majority
has arbitrarily ignored the opinion of Dr. Baskin and
i nproperly assesses the opinion of Dr. Clark. | also do
not believe the Conm ssion has provided any justifiable
reason to assign the claimant a MM date in
contradiction to that of his two treating physicians.

In my opinion, this case is simlar to that of

Bingle v. Quality Inn, Ark. App. 10-11-06 (CA 04-1142).

In Bingle, the Court of Appeals indicated that the

Comm ssi on cannot use a “constructive release” to place
a claimant at the end of their healing period. In

Bi ngl e, the clai mant underwent surgery on her knee on
Sept enber 4, 2001. The nedical records indicated that
her heal i ng period was expected to be four to six weeks
long and relied on testinony froma doctor that the tine
period of July 13, 2001 to August 14, 2001 woul d cl osely
correspond to that period of tine. 1In reversing the
deci sion of the Comm ssion, the Court of Appeals noted

that Dr. Bryant had issued an opinion that the clai mant
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did not reach MM wuntil April 15, 2003, and indicated
that the Comm ssion erred in dismssing that opinion.
The Court further noted the clainmant was stil
synptomatic after July 13, 2001, and that there was a
delay in her treatnent due to the respondent’s failure
to tinmely pay her nedical bills. Finally, the Court
i ndi cated that,

Nei t her the Comm ssion nor this

court has the authority to extend or

limt that coverage by finding a

constructive rel ease when the

statute specifically requires a

medi cal opinion regarding inpairnment

and conpensability to be within a

reasonabl e degree of nedica

certainty. Wthout this authority

t he Conmm ssion’s substitution of the

medi cal opinion with its own finding

of a constructive rel ease was

arbitrary.

In this instance, it is clear that the
Majority effectively found that Dr. Cark’s last visit
was tantanmount to a constructive release. This was in
error. Dr. Cark repeatedly indicated the clainant
woul d be released if his FCE showed his strength had
returned to 70% The claimant was al so instructed to
return to Dr. Cark after that test to see if he could
be returned to work. Certainly, the claimnt’s rel ease

was predicated on the results of that test, which were
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never performed due to his high blood pressure, which
was due, at least in part, to his injury.

Just as in Bingle, the claimant in the present
case was not subject to any nedical opinion indicating
he was out of his healing period. Furthernore, just as
in Bingle, the clainmnt continued he renai ned
synptomati ¢ and continued receiving treatnment after the
respondents stopped paying for treatnment. The nedi cal
records corroborate the claimant’s testinony that he was
synptomatic, in that he was noted to have col dness and
di scoloration of his left foot. He was also noted to
have a decreased range of notion and to need aggressive
therapy of his ankle. Furthernore, the only nedical
opinion in the record that actually indicates when the
claimant reached MM is that of Dr. Baskin, who issued a
note that the claimant reached M on May 16, 2006.

Just as in Bingle, | find that to dism ss the opinion of
Dr. Baskin and assune the clai mant woul d have been
released by Dr. Cark after his FCE would be in error

Li kew se, as previously discussed, the Majority sinply
has no |l egal basis to find that the claimant is required
to show objective findings to renmain in his healing

period, rmuch less to declare the claimant at MM when
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the claimant, did, in fact, continue to present with
obj ective signs of his injury and ongoi ng need for
treat nent.
Finally, | also find that this case is simlar

to the case of Gansky v. Hi -Tech Eng’q, 325 Ark. 163,

924 S.W2d 790 (1996). In Gansky, the clai mant was 34
years old. He had a prior injury to his | ow back which
resulted in a 5% inpairnment rating. The claimnt then
began working for the respondent and was injured. He
underwent an MRl which reveal ed that he had bul gi ng
discs. Dr. Gansky indicated the claimant had a cervical
and | unmbar herniated disc with nerve root conpression,
but | ater indicated that the clainmant did not have a

“significant disc herniation.” He was referred to a

neur osurgeon and prescribed physical therapy. The

physi cal therapist released the claimnt from care,
indicating that the claimant’s synptons had resol ved
except for a, “mniml anount of soreness in the |unbar
region” and a “mni mal headache.” The cl aimant al so
underwent ot her testing which his neurosurgeon described
to be “suspected cervical strain syndrone.” The

neur osurgeon al so noted the claimant’s condition was not

resol ving satisfactorily at his last visit. The
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claimant returned to work but devel oped neck and back
pain. In February 1993, the claimant returned to the
neur osur geon, who recommended he undergo an FCE. At
that point the respondents cut the claimnt off from
further treatnent.

On appeal, the claimnt argued that the
Comm ssion and the Court of Appeals erred in finding he
was not entitled to additional nedical or tenporary
total disability benefits. In reversing the Court of
Appeal s and the Comm ssion, the Suprene Court of
Arkansas indicated that the Conm ssion erroneously
di scounted the neurol ogist’s opinion that the clai mant
needed an FCE. The Court further noted that Dr. Gocio’'s
opi nion was based on a final assessnment fromthat FCE
Finally, the Court also noted that the Comm ssion had
erroneously failed to give appropriate weight to the
cl ai mant’ s ongoi ng synptonol ogy. [|d.

Li kew se, in the present case, it is evident
that the claimant’s rel ease was contingent on the
results of his FCE. That was never perforned,
therefore, the claimant’s healing period did not end.
Furthernore, the claimant continued to report that he

was synptomatic and receive treatnent and even continued
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to show objective signs of his injury. Therefore, it is
clear that under the rationale of Gansky, the clainmant

has shown that his healing period extended past January

6, 2005.

Next, | address the claimant’s entitlenent to
addi ti onal nedical benefits for his ankle. The Majority
finds that the claimant is not entitled to additional
nmedi cal benefits. This is based on the finding that the
claimant’ s ankle was all egedly normal on January 6,

2005. It appears that this finding is also in

contradiction to the well established | aw on this issue.

Under Arkansas Workers’ Conpensation | aw,
i njured enpl oyees nust prove that nedical services are
reasonably necessary by a preponderance of the evidence;
however, those services may include that necessary to
accurately diagnose the nature and extent of the
conpensabl e injury; to reduce or alleviate synptons
resulting fromthe conpensable injury; to maintain the
| evel of healing achieved; or to prevent further
deterioration of the danage produced by the conpensabl e
injury. Ark. Code Ann. 8§ 11-9-705(a)(3) (Repl. 2002);
Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911
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S.W2d 593 (1995); and See al so, Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W 2d.

Furthernore, the Court of Appeals has noted
that even if the healing period has ended, a cl ai mant
may be entitled to ongoing nedical treatnment if the
treatment is geared toward managenent of the claimant’s

conpensable injury. See, Patchell v. \Val-Mart

Stores, |nc., Ark App. ___; __ SSW 3d ___, (2004),

citing Pippin, supra. Additionally, a clainmnt does not
have to support a continued need for nedical treatnent

wi th objective findings. Chanber Door Industries, Inc.

v. Graham 59 Ark. App. 224, 956 S.W2d 196 (1997).

The Majority errs in denying the claimant
addi ti onal nedical treatnment based on the erroneous
finding he had reached M. This ignores the evidence
to the contrary and fails to even consider the
possibility that he m ght be entitled to nedical
treatment even if he had exited his healing period. It
also fails to acknow edge that the claimant is not
required to show ongoi ng objective signs to continue

recei ving nedical benefits. Furthernore, it is evident
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that the clainmant remained in need of nedical treatnent
after January 6, 2005.

The parties stipulated that the respondents
paid for the claimant’s nedi cal treatnent until January
16, 2005. At that point, Dr. Cark had not rel eased the
claimant fromcare. Furthernore, the claimant received
a change of physician and Dr. Baskin recomended
addi tional treatment. As the clainmant has continued to
present with pain, swelling, and ot her objective signs
of injury to his ankle and his treating physician, Dr.
Baski n indi cated he needed additional care, the
claimant’s need for treatnent was both reasonabl e and
necessary to treat his admttedly conpensable injury.

While the Majority finds that the clai mant
reached MM as of January 6, 2005, it is evident that
Dr. Clark believed the claimant needed an FCE to see how
his ankle was healing. Additionally, Dr. Baskin
continued to provide nedical treatnent for the
claimant’ s ankle. Notably, that treatnment was
consistent with that previously prescribed by Dr. d ark.
Additionally, | note that while the Majority finds that
the claimant’ s ankle was “nornmal” by January 2005, his

bone scan reveal ed degenerative or post traumatic
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changes to the claimant’s ankl e which woul d be
consistent with soft tissue swelling. This is
consistent with the clamant’s need for ongoi ng
treat nent.

Addi tionally, pursuant to the rational e of
Gansky, the claimant would be entitled to additional
treatment as his rel ease was predicated on the results
of the FCE. As previously discussed, the claimant’s
synptons never subsided and his rel ease was only
constructive. Furthernore, Dr. Clark still had the
claimant on nedication in relation to his ankle. Wen
considered in conjunction with Dr. Baskin's
recommendati ons that the claimant continue to receive
treatnment, it is evident the clai mant needed additi onal
treatnment and that the treatnent received was both
reasonabl e and necessary to treat the clainmant’s ankle.

Finally, I note that there is no evidence to
suggest that Dr. Baskin's treatnent was not reasonable
and necessary to treat the claimant’s admttedly
conpensabl e injury. Wen considering the swelling and
| ack of range of notion shown by the claimant’s physi cal
exans and bone scan, it is apparent that the clai mant

was still synptomatic due to his conpensable injury. As
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previ ously noted, one does not have to remain in their
heal ing period to receive additional nedical treatnent.
Therefore, | find that even if the claimant had exited
his healing period, he would still be entitled to the
request ed nedi cal benefits.

The Majority further finds the clainmant has
not shown that he sustained conpensabl e back or knee
injuries. | disagree. There is no evidence the
cl ai mant had ever suffered from knee or back injuries
prior to tripping at work. He also credibly testified
he imedi ately presented with left sided injuries after
that point. Finally, | note that Dr. Baskin opined that
both injuries were directly due to the claimant’s fal
at work.

First, I find that the claimant has shown that
he sustained a conpensabl e knee injury. The clai nant
testified that fromthe onset of his injury he
conpl ai ned of problens with his knee, ankle, and back.
He also testified that he had no previous problens with
his knee, ankle, or back. | found that this testinony
was credible. There is no evidence to support a finding
that the claimant had ever been treated for his back or

knee prior to this incident. Wile the nmedical records
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do not provide explicit conplaints of pain regarding the
knee until Septenber 2, 2004, the nedical records prior
to that do note the claimant’s synptons regarding his
entire left leg. Specifically, | note that the clai mant
was noted to have tibial conplaints on April 6, 2004.
Li kew se, the claimant was noted to have
hypersensitivity to his left leg on May 25, 2004.
Additionally, | note that the claimant’s ankle injury
was quite severe and the physicians had difficulty in
di agnosing it. As such, it stands to reason that the
physi cians were primarily concerned with treating the
claimant’ s ankl e rather than his knee or back.
Furthernore, | found that Dr. Baskin's opinion
that the claimant’s injury caused his knee injury to be
nore reliable than that of Dr. Cark. Dr. Baskin, after
reviewi ng the claimant’s nedical records, indicated that
the claimant’s ankle injury and knee injury appeared to
have occurred at the sane tine. This seens to be nore
consistent wwth the claimant’s MRl than the opinion
proposed by Dr. C ark.
The claimant’s MRl from Cctober 22, 2004,
i ndicates that the claimant had a small area of | ow

signal focus in the distal fenoral shaft, noderate knee
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joint effusion with fluid extending into the
suprapatel |l ar bursa, and a small area of signal
extendi ng horizontally fromthe free margin of the
medi al neniscus. The report further provides,

“I MPRESSI ON: Smal | horizontal signal focus in the nedial
meni scus and prom nent new joint effusion noted but with
no frank neniscus tear identified.” |In ny opinion, the
presence of a “prom nent new joint effusion”, is

evi dence that the claimant sustained an injury to his
knee when he tripped over the rug. Wile | note that
Dr. Cark opined the claimant had degenerative
conditions not related to the work accident, | reject
this opinion. The claimant had never suffered from knee
pain prior to this and there is no evidence that he had
ever suffered from degeneration in his knee prior to
this. Some ten nonths passed fromthe tine of the
claimant’s injury to the MR, thus allow ng the
claimant’s injury to deteriorate. Furthernore, even if
the claimant had pre-existing arthritis prior to this
incident, | note that he was diagnosed with a neni scal
tear and with a partial tear of the ACL. Additionally,
the MRI noted that he had a “prom nent new j oi nt

effusion.” As the claimnt suffered from new joint
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ef fusion and was off work after his injury, it would
appear that the claimant’s condition was sonmehow
aggravated by the work-related incident. Therefore, |
find that the claimant sustained a conpensabl e knee
injury and should be entitled to the requested nedi cal
and tenporary total disability benefits related to that
injury.

Finally, | address the conpensability of the
claimant’s back. | find the claimant has nmet his burden
of proof in showi ng a conpensable back injury. Wile it
is evident that the claimant did not initially conplain
of back pain, it is clear that he had pain and swelling
in his | eg which would be consistent with a back injury.
This is evidenced by Dr. Rutherford s notation that the
claimant suffered fromatrophy in his left thigh,
weakness in his nuscle groups, and di m nution of
pi nprick sensation in his left |eg.

| further find that the claimant’s MR of the
| unbar spine shows that he suffered froma back injury.
This is evidenced by the fact that the clainmant suffered
fromdefects of the |unbar spine, including a
herni ation, which were specifically identified by Dr.

Baskin to be related to the claimant tripping over the
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rug. Specifically, Dr. Baskin noted the claimnt had
suffered frompain in the left |eg, weakness in the
guadri ceps and weakness in the dorsi and plantar
flexors. He indicated that those things, “may be due to
a nerve root conpression”, and ordered epidural steroid
injections. Wile it is apparent that at |east sone of
the claimant’s residual ankle conplaints are related to
his ankle swelling and fromloss of range of notion or
strength, it is also clear that the synptons identified
by Dr. Baskin are related to the claimant’s back. As
the claimant testified that he had never suffered from
back problens prior to this incident and Dr. Baskin

opi ned that the claimant’s problens were due to the
work-related injury, | find that the claimant has al so
shown that he sustained a conpensable back injury and is
entitled to related nedi cal benefits.

In sum | find that the Majority errs in
finding that the claimant nust show ongoi ng objective
physi cal signs of injury to be awarded additi onal
tenporary total disability or nedical benefits. Their
findings with regard to these issues are particularly
di sturbing since the respondents’ own physician, Dr.

Cl ark never assigned the claimant an inpairnment rating
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or released the claimant fromcare, and since the
cl ai mant continued to have objective proof of his
ongoi ng healing and need for treatnent. Furthernore, |
find that the clai mant sustai ned conpensable injuries to
hi s back and knee as supported by the opinion of Dr.
Baski n.

For the aforenentioned reasons, | respectfully

di ssent.

PH LI P AL HOOD, Conm ssi oner



