BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON
CLAIM NO. F404094

BI LLY PI LLOWN EMPLOYEE CLAI MANT
SANYO MANUFACTURI NG CO., EMPLOYER RESPONDENT NO. 1
M TSU SUM TOMO | NSURANCE CO., CARRI ER RESPONDENT NO. 1

DEATH & PERVANENT TOTAL DI SABI LI TY
TRUST FUND RESPONDENT NO. 2

OPINION FILED OCTOBER 10, 2007

Upon review before the FULL COW SSI ON, Little Rock, Pul aski
County, Arkansas.

Cl ai mant represented by HONORABLE M SCOTT W LLHI TE,
Attorney at Law, Hel ena-West Hel ena, Arkansas.

Respondent No. 1 represented by HONORABLE ANDREW | VEY,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by HONORABLE JUDY RUDD,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

CPI Nl ON AND ORDER

Respondent no. 1 appeals a decision by the
Adm ni strative Law Judge finding that the clai mant proved by
a preponderance of the evidence that he was pernanently and
totally disabled as well as a finding that he had a 8%
per manent anat om cal inpairnent rating. Based upon our de
novo review of the record, we find that the clainant has

failed to neet his burden of proof. Accordingly, we reverse
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t he decision of the Adm nistrative Law Judge. Specifically,
we reverse the finding of the Adm nistrative Law Judge that
the cl ai mant sustai ned an 8% per nanent anatom cal i npairnent
rating. We find that the claimant sustained a 6% per manent
anatom cal inpairment rating which has been accepted and
paid by the respondents. Furthernore, we find that the
claimant has failed to prove by a preponderance of the
evidence that he is permanently and totally disabled or
entitled to any wage | oss disability benefits.

The cl ai mant was enpl oyed by the respondent
enployer as a forklift driver. On April 19, 2004, the
cl ai mant sustained an admttedly conpensable injury and
spent two days in the hospital. The clainmant was treated by
Dr. Schwartz. Following his April 19, 2004, work rel ated
incident, Dr. Schwartz's records reflect that the clai mant
was di agnosed with multiple contusions in addition to his
preexi sting hypertension, diabetes, and
hyper chol esterol em a. The cl ai mant was not di agnosed with

any fracture or bony injury. The claimnt followed up with
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Dr. Schwartz on April 26, 2004, and was di agnosed wth
nmuskul oskel etal pain, hypertension, diabetes and
hyper chol est erol em a.

The claimant received treatnent for a brief tine
fromDr. Banaji in the formof conservative nedication. The
claimant was then referred to Dr. Frederick Parisoon who
ordered an MRl on May 11, 2004. The claimant attenpted
physi cal therapy, and was then referred to Dr. Autry Parker
for pain managenent. After receiving a Change of Physician
Order fromthe Conmmi ssion, the clainmant was seen by
Dr. Robert E. Abraham for a neurol ogical evaluation

On April 4, 2005, the claimant underwent a
functional capacity evaluation which found that the clai nant
had put forth inconsistent effort and denonstrated
i nconsi stencies in his responses. The exam ners further
conment ed:

...pain reports at a level 9 are not

consistent with the definition of these

pain |l evels as repeatedly given to him

during testing. A 9 was defined as

UNABLE TO SPEAK, CRYI NG QUT OR MOANI NG
UNCONTROLLABLY- NEAR DELI RIUM [ The
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cl ai mant’ s] general novenent patterns
were inconsistent with his high pain
rating outside of formal testing. For
exanple, during the interview portion of
testing he denonstrated normal hand and
arm novenents as well as no guardi ng of
the cervical region. Wien formally
tested he had very, very slow hand
novenents with himshutting his eyes and
groaning. He was noted to wal k 40 feet
in 30 seconds as he left the clinic, yet
had taken well over 1 mnute to cover
this distance when formally tested. This
again indicates a mani pul ati on of the
testing procedure.

According to the examners, the claimant’s true functi onal
limtations remai ned unknown due to the unreliable results.
However, the exam ners stated that the clainmant denonstrated
at least the ability to performwork at the sedentary |evel.
On April 19, 2005, Dr. Parker concluded that the
clai mant had reached MM, and agreed that the clai mant was
at |east able to performsedentary work. Dr. Parker’s
di agnoses of the clainmant included cervical disk herniation,
| unbar degenerative di sk di sease, and facet arthropathy.
Following Dr. Parker’s report, which placed him at

MM, the claimant sought a change of physician through this
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Comm ssion, and was seen by Dr. Abraham on June 30, 2005.
Dr. Abraham in turn, referred the claimant to Dr. Braden
for pain managenent. The testinony of the claimnt reflects
that he discussed the requirenents of his job duties with
Dr. Braden, and that Dr. Braden still returned himto work
without restrictions.

Specifically, on Cctober 11, 2005, Dr. Braden
noted that:

[ The claimant] continues to have a
multiplicity of conplaints with his

spi ne, which covered the entire spine as
well as his cervical, thoracic and

| unbar spi ne incl uded.

[ The claimant] is a 57-year-old, white
mal e who sustained injury on 4-1-04. He
has had chronic pain since then. He has
participated with nultiple physicians
and has had nultiple nedications. He has
had spinal injections done and has been
seen by Neurosurgery.

H s objective findings are a |eft-sided
paracentral disc herniation at C5-6. His
ot her findings that have been had in his
other testing are nore related to
degenerati ve changes
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He has a di agnosed sensory neuropat hy
that is not related to the injury that
he reports to have sust ai ned.

[ The clai mant] has reached Maxi mum
Medi cal | nprovenent fromthe injury he
reports to have sust ai ned.

He is being rel eased back to his regul ar
work duties without restrictions. In ny
experience, though, individuals such as
[the claimant] do not return back to
work and are very involved in their
pai n.

H s inpairnent, abased upon the ANVA
Quides to the Evaluation of Permanent

| npai rnment, 4th Edition, is a 6%

i mpai rment to the whol e person, Based on
Tabl e 75, page 113 of the Guides.

There is no need for himto see ne
further froma Physical Medicine and
Rehabilitation standpoint. He can foll ow
with his famly physician, Dr. Frank
Schwartz, for renewal of his

medi cati ons.

On Cctober 12, 2005, the clainmant presented to his
famly doctor, Dr. Schwartz, who stated that the clai mant

woul d be able to return to work without restrictions on

Cct ober 20, 2005. On August 7, 2006, Dr. Schwartz
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corresponded with the claimant’s counsel and stated that he
had:

...had the opportunity to reeval uate
[the claimant] today, and | find that he
still walks with a pronounced |inp and
he uses a cane. He rises [sic], sits and
lies down with a fair anmount of
difficulty. He has a decreased range of
notion in the spine. At the present

time, he has no changes in reflexes or
weakness of the lower extremties. It is
fairly obvious that he has no ability to
perform any kind of task that involves
lifting or prolonged standing. H's
managenent has al so been conplicated by
severe depression follow ng his
prolonged inability to work.

At this point in tinme, | do not think

that there is any reasonabl e hope given

his [ack of inprovenent since the

initial injury that he will ever return

to work.

However, during his Septenber 1, 2006, deposition,
Dr. Schwartz clarified his opinions regarding the clainmnt’s
ability or inability to work, and admtted that these

opi ni ons were based solely on the claimnt’s subjective

conpl aints. For exanpl e:
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Q Wul d you agree, Doctor, that the
findings of a linp, use of a cane,
rising sitting, and | ayi ng down are
subj ective criterial?

A True.

Q Wul d you agree, Doctor, that the
statenents, quote, It is fairly obvious
that he has no ability to perform any
kind of task that involves lifting or
prol onged standi ng, end quote; and al so,
guote, | do not think that there is any
reasonabl e hope, given his |ack of

i nprovenent since the initial injury,
that he will ever turn to work, end
gquote; these require you to rely on [the
cl ai mant’ s] subjective pain conplaints,
his novenents in the office and on your
per sonal observation and also his

history of illness as provided to you?
A Tr ue.
Q Essentially, Doctor, would you

agree your statenents as to ability to
return to work are essentially based
upon his pain behavior, his conplaints,
and your observation of himwhile he was
in your office?

A Yes.
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Dr. Schwartz further testified that he thinks
“that physically [the claimant] nmay be able to do sone work;
but nmentally, I don’'t think he’'ll ever be able to hold a job
down.” Dr. Schwartz went on to opine that it was his opinion
that the claimant “has beconme quite focused on his problem
and its basically the focus of his life right now”

It is also significant that the claimant has self-
limted his behavior based upon “the all eged” side effects
of the medication on his nental and physical capacity.
However, none of the claimnt’s physicians have opi ned t hat
the claimant’ s nedication prevents himfrom worKking,
operating a notor vehicle, or inpedes his functional
abilities in any way.

It is by now elenental that for a specific
incident injury as the claimant sustained “major cause” is
never a question rai sed when determ ning whether to accept
conpensability. There are two inportant provisions that
address major cause - the first applies to gradual onset

injuries (See A.C.A 8 11-9-102(4)(E)(ii)) and the second
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applies to permanent benefits (See A.C.A § 11-9-
102(4)(F)(ii)(a)). These provisions are not interchangeabl e,
thus any decision with regard to one does not in any way
affect any decision with regard to the other. Accordingly,
it is not only reasonable, but often times necessary to

rai se the major cause argunent with regard to pernanent
benefits, when a major cause argunment is not applicable for
conpensability. Clearly, this claimnt had nunerous pre-
exi sting problens. Wiile the nedical records reveal that

cl ai mant has | unbar degenerative disc di sease and facet

ant hropat hy, these were never found nor stipulated to be
conpensable injuries. On the record before us, any nedi cal
condi tions beyond those associated with the claimnt’s

adm ttedly conpensabl e neck injury, becone relevant in
determ ni ng whet her the claimant’s conpensabl e neck injury
is the major cause of his present disability or need for

treat nent.

10
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The evi dence denonstrates that the clai mant had
extensive preexisting conditions which include degenerative
changes and sensory neuropathy. Specifically, Dr. Braden
opi ned:

Hi s objective findings are a | eft-sided

paracentral disc herniation at C5-6. H's

ot her findings that have been had in his

other testing are nore related to

degenerati ve changes.

He has a di agnosed sensory neuropat hy

that is not related to the injury that

he reports to have sust ai ned.

[ The clai mant] has reached Maxi num

Medi cal | nprovement fromthe injury he

reports to have sustai ned.

He is being released back to his regul ar

work duties without restrictions. In ny

experience, though, individuals such as

(the claimant] do not return back to

work and are very involved in their pain

The claimant hinself testified that other than his
herni ated cervical disc, “he is aware that Dr. Braden
referred to all of his other finding as nore related to
degenerative changes as well|l as a diagnosis of sensory

neuropathy that is not related to the conpensable injury.

11
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Specifically, the |ow back and right |eg conplaints were
characterized by Dr. Braden as bei ng degenerative and
unrel ated to the accident.”

Adm ttedly unhappy with the opinion of Dr. Braden
t he clai mant independently (and wi thout approval by the
respondents or the Comm ssion) sought out the opinion of
Dr. Joseph Boals. Dr. Boals opined on March 14, 2006, that
the claimant’ s nedical records reveal ed extensive
preexi sting degenerative changes. Regarding the claimnt’s
x-rays, Dr. Boals stated that:

AP and | ateral cervical spine show

mul til evel degenerative changes with

straightening. AP and | ateral

| unbosacral spine show multileve

degenerative changes with some slight

degenerative spondylolisthesis at L4-5.
Dr. Boals went on to comment regarding the claimant’s Ml s:

MRl of the neck 5-11-04 showed

mul til evel degenerative change. MRl of

t he back 5-11-04 al so showed nultileve

degener ati ve change. Bone scan 6-16-04

showed facet joint disease at L5-S1

|l evel . EMG 6-17-04 showed evi dence of a
severe sensory neuropathy involving the

12
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right |Iower extremty suggestive of an

S1 radi cul opat hy.

Despite the claimnt’s extensive preexisting degenerative
changes, Dr. Boal s diaghosed the claimant with “residual s”
frominjury to the neck and back, and assessed himw th a
20% i npairnent to the body as a whol e.

Dr. Boal s gave the claimant an overal |l assessnent
of his inpairnment, which included a “13% anat om cal
inmpairment relative to the claimant’s | ower extremty
conplaints.” Dr. Schwartz’'s deposition testinony solidifies
the opinion that the restrictions that Dr. Boals placed on
the claimant’s ability to work, including bending, stooping,
squatting, sitting, walking, and lifting, and which the
Adm ni strative Law Judge used as a basis for his opinion,
wer e based upon “the EM5 which shows neuropathy related to
t he radi cul opathy.” All of the claimant’s physicians are of
the opinion that the claimant’s neuropathy is in no way

related to the April 19, 2004, forklift incident.

13
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Dr. Schwartz testified that it would be
“specul ative” to give an opinion as to whether the
claimant’s work related injury is the major cause of his
alleged inability to return to work as opposed to his other
condi tions such as di abetes and his current nental status.
For these reasons, the claimant has not, and cannot,
establish that his conpensable neck injury is the major
cause of his permanent disability for neuropathy or any wage
| oss disability, as required by Ark. Code Ann. 811-9-
102(4) (F) (ii).

I njured workers bear the burden of proving by a
preponderance of the evidence that they are entitled to an
award for a permanent physical inpairment. Mreover, it is
the duty of this Conm ssion to determ ne whet her any
per manent anat om cal inpairnent resulted fromthe injury,
and, if it is determned that such an inpairnment did occur,
the Comm ssion has a duty to determi ne the precise degree of

anatom cal | oss of use. Johnson v. General Dynam cs, 46 Ark.

App. 188, 878 S.W2d 411 (1994); Crow v. Wyerhaeuser Co.,

14
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46 Ark. App. 295, 880 S.W2d 320 (1994). Physi cal

i npai rments occur when an anatom cal or physiol ogi cal
abnormality permanently limts the ability of the worker to
effectively use part of the body or the body as a whol e.
Consequently, an injured worker mnmust prove that the work-
related injury resulted in a physical abnormality which
l[imts the ability of the worker to effectively use part of
the body or the body as a whole. Therefore, in considering
such clains, the Comm ssion nust first determ ne whether the
evi dence shows the presence of an abnormality which could
reasonably be expected to produce the permanent physical

i npai rment all eged by the injured worker. Crow, supra.

Wth regard to the determ nation of the claimant’s
anatomi cal inpairnment rating, the statutory constraints
adopted by the CGeneral Assenbly nust be considered. A C A 8§
11-9-704(c)(1)(B) states that “any determ nation of the
exi stence or extent of physical inpairnment shall be
supported by objective and neasurabl e physical or nental

findings.” This provision preceded Act 796. However,

15
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obj ective nedical findings was not a defined termuntil Act

796. Prior to Act 796, the Court of Appeals in Taco Bell v.

Finley, 38 Ark. App. 11, 826 S.W2d 313 (1992) hel d:

“I't is reasonably clear that in nmaking
its determ nation of physica

i mpai rment, the Conm ssion al so
considered the claimnt's testinony
about her synptons, including pain, and
the effect of activity on those
synptons. Such consideration in the
determ nation of permanent disability is
not prohibited by Ark. Code Ann.
11-9-704 (c), so long as the record
contai ns "objective and neasur abl e"
findings to support the Comm ssion's
ultimte determ nation.”

By Act 796, not only did the General Assenbly define

“obj ective findings” as “those findings that cannot cone
under the voluntary control of the patient;” but it also
gave very specific guidance with regard to what may and may
not be consi dered when determ ni ng physical or anatom cal

i mpai rment. Thus, while subjective criteria may be

consi dered, to sonme extent, when assessing an anatom cal

inpairment rating so long as the rating i s supported by

16
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“obj ective and neasurable findings” we are al so governed by
A CA 8 11-9-102(16)(A)(ii) which specifically states:

(a) When determ ni ng physical or

anatom cal inpairnment, neither a
physi ci an, any ot her nedical care
provider, an adm nistrative |aw judge,
the Workers’ Conpensati on Comm ssion,
nor the courts may consider conplaints
of pain.

(b) For purposes of making physical or

anatomi cal inpairnment ratings to the

spine, straight-leg-raising tests or

range of notion tests shall not be

consi dered objective findings.

Mor eover, as mandated by the General Assenbly to
adopt an inpairnment rating guide, this Conmm ssion adopted

Quides to the Evaluation of Permanent |npairnent (4" ed.

1993) “exclusive of any sections which refer to pain and
exclusive of straight leg raising tests or range of notion
tests when maki ng physical or anatom cal inpairnment ratings
to the spine.” Rule 34.

Wth regard to the nedical findings other than
those which are specifically precluded from bei ng consi dered

obj ective, a nedical finding my be considered objective

17
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only if it is the result of a diagnostic procedure which
does not cone under the voluntary control of the patient.

Departnment of Parks & Tourismyv. Helnms, 60 Ark. App. 110,

959 S.wW2d 749 (1998).

The evi dence denonstrates that Respondent no. 1
has accepted and paid, in full, a 6% pernmanent anatom cal
impairment rating for the claimnt’ s conpensabl e neck
injury. On March 14, 2006, the claimant sought the opinion
of Dr. Boals who assigned the claimnt a 20% whol e body
per manent anatom cal inpairnent rating. After review ng the
inmpairment rating of Dr. Boals, it is obvious that his
opinion is not supported by objective and neasurabl e
findings pursuant to Ark. Code Ann. 811-9-704(c)(1)(B)

Dr. Boals initially gave the claimant an
inpairnment rating for his conpensable neck injury of 8%
based the Fifth edition of the GQuides, but Dr. Boals |ater
changed his assessnment to an 8% rating based upon the 4th
edition. Dr. Boals opined that the basis of his inpairnent

rating for the claimant’s neck was a 5% rating based upon

18
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obj ective findings under the DRE Cervical Category Il page
102, as well as an additional 5% npairment assignment “for
t he ongoi ng radi cular pain in both hands,” a subjective
conponent. Al though Dr. Boals’'s 8% inpairnent rating

i mproperly consi dered the subjective conmponent of pain,
along with properly considered objective conponents, the
Adm ni strative Law Judge awarded the 8% Arkansas | aw does
not all ow subjective conplaints of pain to be considered
with respect to assigning permanent anatomni cal inpairnment.
Thus, even assum ng that the subjective finding of painis
“supportive” of the objective findings and the 8% i npai r nent
rati ng under A.C.A. 8 11-9-704, the Ceneral Assenbly

unequi vocal |y prohi bited physicians, any other nedical care
provi ders, admnistrative |aw judges, the Wrkers’
Conmpensati on Comm ssion, and the courts from considering
conpl aints of pain when determ ni ng anatom cal inpairnents.
Thus, should this Conm ssion use Dr. Boals evaluation to
award the cl ai mant permanent benefits, the only portion of

Dr. Boals’s determ nation that we may statutorily consider

19
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is the initial 5% per DRE Cervical Category Il. The
respondents have accepted 6% rating as assigned by

Dr. Braden and have paid that rating which is nore than the
5% than the claimant is entitled to under the law. The
additional 12%that Dr. Boals gave the claimnt is based
upon the claimant’s other conplaints which are not rel ated
to his conpensable injury.

Therefore, after considering the evidence, we find
that the claimant is entitled to the 6% per nanent anat omi cal
i mpai rment rating that has been accepted and paid by the
respondents.

The Arkansas Wrkers’ Conpensation Law provides
that when an injured worker’s disability condition becones
stable and no further treatnent will inprove that condition,
the disability is deened permanent. In order to be entitled
to any wage |l oss disability in excess of permanent physical
i mpai rment, the clainmant nust first prove by a preponderance
of the evidence that he sustained permanent physical

impairment as a result of the conpensable injury. Val-Mart

20
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Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W2d 278,

(1998). If the enployee is totally incapacitated from
earning a livelihood at that time, he is entitled to

conpensation for permanent and total disability. See, M nor

v. Poinsett Lbr. & Mg. Co., 235 Ark. 195, 357 S. W2d 504

(1962). (bjective and neasurabl e physical or nental
findings, which are necessary to support a determ nation of
“physical inpairnment” or anatom cal disability, are not
necessary to support a determ nation of wage | oss

disability. Arkansas Methodist Hosp. v. Adans, 43 Ark. App

1, 858 S.w2d 125 (1993).
A wor ker who sustains an injury to the body as a
whol e may be entitled to wage-loss disability in addition to

his anatom cal |oss. dass v. Edens 233 Ark. 786, 346 S. W 2d

685 (1961). The wage-loss factor is the extent to which a
conpensabl e injury has affected the claimant’s ability to

earn a livelihood. Enerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W3d 848 (2001); Cross v. Crawford County Menori al

21
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Hosp., 54 Ark. App. 130, 923 S.W2d 886 (1996). The

Conmi ssion is charged wth the duty of determ ning

di sability based upon a consideration of nedical evidence
and other matters affecting wage | oss, such as the
claimant’ s age, education, and work experience. Enerson

El ectric, supra; Eckhardt v. WIlis Shaw Express, Inc., 62

Ark. App. 224, 970 S.W2d 316 (1998); Bradley v. Al unmax, 50

Ark. App. 13, 899 S.W2d 850 (1995). Such other matters may
al so include notivation, post-injury inconme, credibility,
deneanor, and a nultitude of other factors. Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W2d 130 (1990);

Cty of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W2d

946 (1984); dass, supra. Aclaimant's lack of interest in

pur sui ng enpl oynment with her enployer and negative attitude

in looking for work are inpedinents to our full assessnent

of wage | oss. Logan County v. MDonald, 90 Ark. App. 409,

S .W3d ___ (2005); Enerson Electric, supra. In addition,

a worker’s failure to participate in rehabilitation does not

bar his claim but the failure may inpede a full assessnent

22



Pillow - F404094

of his |l oss of earning capacity by the Conm ssion. Nichol as

V. Henpstead Co. Mem Hospital, 9 Ark. App. 261, 658 S.W2d

408 (1983). The Conmi ssion may use its own superior
know edge of industrial demands, limtations, and
requirenents in conjunction with the evidence to determ ne

wage-1oss disability. Aler v. Chanpion Parts Rebuilders, 5

Ark. App. 307, 635 S.W2d 276 (1982).

However, so |long as an enpl oyee, subsequent to his
injury, has returned to work, has obtai ned other enpl oynent,
or has a bona fide and reasonably obtainable offer to be
enpl oyed at wages equal to or greater than his average
weekly wage at the time of the accident, he or she shall not
be entitled to pernmanent partial disability benefits in
excess of the percentage of permanent physical inpairnent
establ i shed by a preponderance of the nedical testinony and
evi dence. Ark. Code Ann. 811-9-522(b)(2)(Repl. 2002). The
enpl oyer or its workers’ conpensation insurance carrier has
t he burden of proving the enpl oyee’s enpl oynent, or the

enpl oyee’ s recei pt of a bona fide offer to be enpl oyed, at

23
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wages equal to or greater than his average weekly wage at
the tinme of the accident. Ark. Code Ann. 811-9-522(c)(1).

Finally, Ark. Code Ann. 8§ 11-9-102(4)(F)(ii)(Supp
2005) provi des:

(a) Permanent benefits shall be awarded

only upon a determnation that the

conpensabl e injury was the nmajor cause

of the disability or inpairnent.

(b) If any conpensable injury conbines

with a preexisting disease or condition

or the natural process of aging to cause

or prolong disability or a need for

treatment, permanent benefits shall be

payabl e for the resultant condition only

if the conpensable injury is the ngjor

cause of the permanent disability or
need for treatnent.

“Maj or cause” is defined as nore than 50% of the
cause. Ark. Code Ann. 8 11-9-102(14) (Supp. 2005).

Further, “disability” is defined as an “incapacity
because of conpensable injury to earn, in the same or any
ot her enpl oynent, the wages which the enpl oyee was receiving

at the time of the conpensable injury.” Ark. Code Ann. § 11-
9-102(8) (Supp. 2005).

24
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Consi dering the context in which the terns
“per manent benefits” and “disability” are used in Ark. Code
Ann. 8 11-9-102(4)(F)(ii), the amendnents of Act 796 clearly
i npose a requirenent on a cl ai mant seeki ng conpensation for
a pernmanent decrease in earning capacity to show that the
conpensabl e injury was the nmjor cause of any decrease in
earning capacity to obtain an award of permanent disability
benefits.

When we consider the fact that the claimnt has
been rel eased by Dr. Braden w thout any restrictions, the
fact that the claimant has a 6% per manent anat om ca
inmpairment rating, plus the fact that the claimant has
failed to return to work based upon his own self-limting
behavi or and subj ective conplaints, we find that the
claimant has failed to prove by a preponderance of the
evidence that he is entitled to any wage | oss disability
benefits, much | ess permanently and totally disabl ed.

The claimant is a six foot, two inch tall, two

hundred and ninety pound, fifty-eight year old with a ninth

25
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grade education, who is literate, and who in addition to his
training and expertise as a forklift operator, has al so
received extensive training in firefighting, wild I and
suppression, protective equi pnent, forest fires,

extrication, hazmat, and search and rescue. The clai mant has
wor ked for the respondent enployer for thirty eight years,
nostly as a forklift driver. The claimant has al so worked at
a service station, as a stocker at a grocery store, as a
volunteer firefighter, as a security guard, as a constabl e,
and as a volunteer search and rescue team nmenber for the

| ocal sheriff’s departnment. The claimant has al so worked on
cars changing alternators and fan belts.

Despite being released to return to work w t hout
restrictions by Dr. Braden on Cctober 12, 2005, and again by
Dr. Schwartz on Cctober 20, 2005, the clainmant has never
returned to work. Although the claimant was term nated for
failure to conply with Union procedures, he was reinstated
by the respondent enployer follow ng Union grievance

pr oceedi ngs.
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Nat al i e Par kman, Human Resource Specialist for the
respondent enployer, testified at the hearing that the
respondent enpl oyer was holding the claimant’s job open for
him and, that following his release by Drs. Braden and
Schwartz, the claimnt could have returned to work in his
previ ous position. Further, because of his Union agreenent,
the claimant woul d have returned with full seniority,
earning nore than he was earning at the time of his injury.

The claimant admtted that he was advised that he
could return to work for the respondent enployer at an even
hi gher earning rate than at the tine prior to the accident.
Despite this know edge, the claimant further admtted that
he did not plan on returning to work for the respondent
enpl oyer “any tine soon,” and is drawi ng Social Security
Disability benefits. In our opinion, the claimant has little
or no notivation to return to active enploynent. The
claimant testified that he “does not feel that he could go
back to performhis job with [the respondent enpl oyer]

because of the residuals of his injury.”
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The evi dence denonstrates that the clai mant
unreasonably refused a bona fide job offer offered by the
respondent enpl oyer, therefore, he has failed to prove
entitlement to wage | oss disability.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Commi ssi oner Hood di ssents.

DI SSENTI NG OPI NI ON

The respondents appeal the Adm nistrative Law
Judge’ s Novenber 8, 2006 finding that the claimant proved by
a preponderance of the evidence that he was pernmanently and
totally disabled as well as the finding that the clai mant
sustained an 8% inpairnment rating to the body as a whol e.
The respondents stipulated that the clai mant sustained a

conpensabl e injury to his neck and that he sustained a 6%
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i mpai rment rating. Al though the claimnt appears to have
sustained an injury to his neck, lunbar back and right |eg,
the issues before the Adm nistrative Law Judge were on the
claimant’s entitlenment to an inpairnent rating in accordance
with the neck injury and the claimant’s entitlenment to wage
| oss. The Majority has reversed the decision of the

Adm ni strative Law Judge.

The Majority erroneously finds that the clai mant
has failed to neet his burden of proof. Specifically, the
Majority erroneously finds that the claimant only sustained
a 6% anatom cal inpairnment rating and that he is not
entitled to any wage loss. In ny opinion, the Majority not
only arbitrarily ignores the claimant’s testinony, but
i gnores the opinion of Bob Wiite, a vocational specialist.
For these reasons, | respectfully dissent.

Hi story

The claimant, a fifty-eight (58) year old man with

a ninth (9'") grade education, had been enpl oyed by

respondents for thirty-seven (37) years. The cl ai mant had
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been enployed as a forklift driver for the entirety of his
enpl oynent wth the respondents, except for a short period
of time early in his career when he worked in production.

The claimant’s job duties included | oading vari ous
obj ects using a clanp hook (a.k.a. clanp truck or squeeze
truck) while operating the forklift. In addition to driving
the forklift to | oad or unload objects, the clai mant
considered his job to be a heavy duty position due to the
all the required lifting and noving of the various objects.
The claimant testified that he had to physically man-handl e
tel evi sions, mcrowaves, or whatever cane onto the trailer
fromtinme to tine. The claimant testified that his duties
i ncl uded unl oadi ng the objects on the trailers, and if an
item was danmaged, he would have to nove it and get anot her
itemout of the warehouse. Al of this included heavy
lifting, and the claimant testified that he was able to
performall of his job duties prior to April 19, 2004.

The clai mant was al so very active in the conmunity

prior to April 19, 2004. The cl ai mant served as a vol unteer
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firefighter on the Caldwell Fire Department for 14 or 15
years. In order to serve as a volunteer firefighter, the
clai mant had been certified by hazmat and take courses on
auto extractions, wild |land suppression, forest fires, and
vari ous other subjects. In addition to serving as a
volunteer firefighter, the clai mant worked search and rescue
for the St. Francis County Sheriff’s Departnent and worked
part-tinme as a security guard at a | ocal supernarket.

On April 19, 2004, while in the respondents
enpl oynment, the claimant was involved in an accident, where
he sustained an injury to his neck. The claimant testified
that he was |loading television sets into a trailer with his
forklift. At that time, the trailer began to drive off,
dragging the forklift behind. The forklift lost its footing
and pulled the claimant down, injuring him The respondents
do not dispute that the injury is conpensable.

The claimant testified that after the accident he
has had continuous pain in both his back and neck, in

addition to having headaches. Soon after the accident, the
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claimant testified that he was not able to get up very well
and even needed assistance in the bathroom which was
deneani ng. The claimant testified that he could only walk a
short distance due to the pain, and in fact, the clai mant
used a cane at the trial. The claimant testified that he
could not sit for a lengthy period of tine wthout
adjusting, and that he can only tolerate sitting because of
t he medi cation that he receives. The claimant testified that
after the accident he received prescription mnedication
Utram Neurontin and Effexor, which he continually takes.
The cl ai mant al so takes nedication for chol esterol,

di abetes, and bl ood pressure, which he received before the
acci dent. However, the claimant testified that he had never
m ssed work due to his previous conditions.

The claimant testified that he would like to
return to work, but did not feel that he would be able to
return to work in his present condition. The clai nant
testified that he could not drive the forklift as he once

did, due to the prescription nedication that he takes. In
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fact, the claimant testified that he had not even driven a
car since the accident. Furthernore, the claimant testified
that he would not be able to resune the heavy lifting that
his job required. In addition to not being able to return to
work for the respondents, the claimant has been unable to
resunme work as a volunteer firefighter, as search and rescue
personnel with the St. Francis County Sheriff’s Departnment,
or as a part-tinme security guard with a | ocal supernarket.
The cl ai mant was taken to the hospital for
treatnment imedi ately after the accident, where he stayed
for several days. The clai mant was seen at the hospital by
Dr. Schwartz, who also served as the claimant’s prinmary care
physi ci an. However, on this particul ar occasion,
Dr. Schwartz was al so serving as the workers’ conpensation
physi ci an. Al though the claimant’s i mredi ate nedi cal records
are not present in the record, it appears that the clai mant
suffered a cervical disk herniation, |unbar degenerative

di sk di sease, and facet anthropat hy.
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After conservative treatnment fromDr. Schwartz for
one year, the claimant was saw Dr. Autry Parker for pain
managenent, who confirnmed that the claimant suffered a
cervical disk herniation, |unbar degenerative di sk disease,
and facet anthropathy on April 19, 2005. Dr. Parker al so
pl aced the clai mant at maxi mum nedi cal inprovenent, yet
specified that the clainmant could only capabl e of sedentary
wor K.

The cl ai mant then sought and received a Change of
Physician Order and received treatnment fromDr. Robert
Abr aham on June 30, 2005. Dr. Abraham noted that the
cl ai mant had neck pain on both sides of his neck and into
the mdline of the |lower C spine. Pain, characterized by a
burni ng and stinging sensation, is present 60%to 70% of the
time. Additionally, the claimant experiences nunbness in his
hands and weakness in his arms with sone neck pain when he
exerts hinmself. Additionally, the claimant suffered from
right leg pain along the posterior thigh calf and into the

foot and is characterized as a stinging and nunb sensati on.
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Dr. Abraham noted that there was sone weakness in the right
| eg, which has a tendency to “go out.” Dr. Abraham noted
that the claimant suffered a nondernatomal |oss of sensation
in whole right leg. Dr. Abrahamalso cited the MRl which
reveal ed that the clainmant suffered froma m ni mum bul ge at
C6-7 and m ni mum bul ges at L3-4 and L4-5.

On Cct ober 17, 2005, the clainmant was seen by
Dr. Braden, a pain managenent specialist. Dr. Braden noted
that the claimnt suffered a paracentral disc herniation at
C5-6. Dr. Braden did not note that the claimant suffered
from bul ging disks at L3-4 and L4-5, as the MR reveal ed,
but concluded that the “other findings” were nore related to
degeneration. Dr. Braden did not define “other findings.”
Dr. Braden also noted that the clainmant suffered sensory
neur opat hy, which he did not relate to the accident, yet he
gave no indication why he made such a finding. Wthout
noting the claimant’s job or job duties, Dr. Braden rel eased
the claimant back to his regular work duties w thout

restrictions and declared that he was at nmaxi rum nedi cal
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i nprovenent. Dr. Braden then noted that the claimant’s

i npai rment, based upon the AMA Guides to Evaluation of

Per manent | npairnent, 4'" Edition, is a 6% inpairnent to the

whol e person, based upon Table 75, Page 113 of the CGuides.
Dr. Braden prescribed Effexor XR Neurontin, and
Antriptyline, and specified that the claimant should foll ow
up with his famly physician for renewal of his nedication.
On March 14, 2006, the claimant sought a nedi cal
eval uation on his own with Dr. Joseph C. Boals, III.
Dr. Boals recited the claimant’s extensive conservative
treatment, noting that it did not seemto help the clai mant.
Dr. Boals noted that the clai mant conpl ai ned of neck pain
with burning in both hands and nunbness that occurs while
turning his neck. After review ng x-rays and the M
Dr. Boals noted that the claimant showed multil eve
degenerative changes with straightening in the |ateral
cervical spine. Dr. Boals’ diagnosis was that the clai mant
suffered, “residuals fromthe injury to the neck aggravating

a pre-existing arthritic change with ongoi ng synpt onol ogy.”
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In addition, Dr. Boals noted that the X-rays
reveal ed that the clainmant suffered nmultilevel degenerative
changes with slight degenerative spondylolisthesis at L4-5.
Additioanlly, the EMG from June 17, 2004 showed evi dence of
a severe sensory neuropathy involving right |ower extremty
suggestive of S1 radiculopathy. Dr. Boals additionally
di agnosed the claimant as suffering “residuals frominjury
to the back aggravating a pre-existing arthritic change with
ongoi ng radi cul opathy.” Dr. Boals also noted that the
cl ai mant was now on Social Security Disability. Dr. Boals
recomended that the claimant should avoi d over head work,
work away fromthe body and work requiring repetitive
fl exi on, extension or rotation of the neck. Additionally,
the clai mant shoul d elim nate wal ki ng, standing, stooping,
squatting, bending, clinbing, and excessive notion in the
back. Furthernore, due to the radicul opathy and severe back
pain, the claimant should continue to use a cane for short

di stances and a wal ker for |ong distance.
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In assigning the claimant an inpairnment rating for

the neck, Dr. Boals used the AMA GQuides to Eval uati on of

Per manent | npairnent, 5'" Edition and assigned an 8%

i mpai rment of the body as a whole. Dr. Boals supported this
finding by using Table 15-5, page 392, Cervical Category 11
and noted that the upper limt of the range was sel ected due
to the radicular conplaints associated with positioning.

In assigning the claimant an inpairnent rating for
the back injury resulting in Sl radicul opathy, Dr. Boals

used the AVA Guides to Eval uation of Permanent | npairnment,

5t Edition and assigned a 13% i npai rnent of the body as a
whol e. Dr. Boals supported this finding by using Table 15-3,
page 384, Lunbar Category IIl and noted that the upper range
of notion was sel ected since he does have radicul opat hy
requiring the use of a cane and narcotic information. As
such, the claimant’s total inpairnment is 20%to the body as
a whol e.

On March 27, 2006, Dr. Boals revised his initia

assessnment by providing an inpairnment rating under the AVA
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Cui des to Evaluation of Permanent | npairnent, 4" Edition.

Dr. Boals assigned the claimant a inpairnment rating of 5%to
t he body as a whol e under DRE Cervical Category Il page 102.
Dr. Boal s assigned and additional 3% i npairnment for the
ongoi ng radi cular pain in both hands. As such, the total
inmpairnment rating for the neck was 8% to the body as a
whol e. Furthernore, the inpairment for the Sl1 radicul opat hy
fromthe back injury would be assigned a 10% i npai r ment
rati ng under DRE Lunbrosacral Category |IIl page 102. He al so
assigned an additional 3% for increased synptons of pain.
Thus the overall body inpairnent equals 20%to the body as a
whol e. He assigned the inpairnment rating using general
instructions of the 4'" Edition on page 8 under 2.2 “Rul es
of Evaluations.” Dr. Boals also concluded that the clai mant
could not return to any type of factory work, and if
enpl oyable, it would require numerous handi cap ai des and
sitting at a job with the ability to change positions often.
When the clai mant was ordered by Dr. Braden on

Oct ober 12, 2005 to return to work, he was physically
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unabl e, even though coul d have nmade hi gher wages when
returning to work due to Union contract rules. In fact, the
federal government already determ ned that the clai mant was
di sabl ed, as evidenced by the claimant draw ng Soci al
Security Disability. Despite this, Dr. Braden returned the
claimant to full duty w thout restrictions.

Dr. Schwartz, however, took the claimant off work
until Cctober 20, 2005. On Cctober 21°t, 2005 the
respondents advised the claimant that if he was not
returning to work, he would need to produce another doctor’s
note by COctober 27", 2005. Due to Dr. Schwartz’'s vacati on,
the clai mant coul d not produce a doctor’s note until
Cct ober 28'", 2005. As such, the claimant was term nated as
an enployee for failure to follow procedures as outlined.
The claimant filed a grievance with union assistance, and he
was subsequently reinstated as an enpl oyee. However, the
claimant testified that he woul d not be able to return to

wor k.
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On August 7, 2006, Dr. Schwartz' s nedical notes
reveal that he does not believe that the claimant can return
to work. Dr. Schwartz noted that the claimant still wal ks
with a pronounced linp and uses a cane, and that the
claimant rises, sits, and lies dowmm with a fair amount of
difficulty. Dr. Schwartz noted that the claimant has a
decreased range of notion in his spine and that it was
obvi ous that he had no ability to performany type of task
that involved lifting or prolonged standing. Additionally,
hi s managenment was conplicated by severe depression
following his inability to work. Dr. Schwartz specifically
noted that he did not think that there was any reasonabl e
hope, given the claimant’s | ack of inprovenent since the
initial injury, that he would ever return to work.

Dr. Schwartz also provided testinmony in the form
of a deposition regarding the clainmant’s condition.

Dr. Schwartz testified that he stood by his assertion that
t he clai mant woul d never return to work. Dr. Schwartz

testified that although his findings that the clai mant wal ks
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with a pronounced linp and rises, sits, and lies down with a
fair amount of difficulty is based upon subjective criteria,
he specifically testified that he used a passive range of
notion test, which did not cone under the voluntary contro
of the claimant. Dr. Schwartz also testified that he had
been treating the claimant for di abetes, hypertension,
hyper chol est erol emi a, and an occasi onal respiratory
infection since 2002. He had never treated the claimant for
pai n, neuropathy, or a synptonmatic degenerative problemwth
his back or neck prior to the April 19, 2004 accident. Only
after the accident did the claimant conplain of back or neck
pai n.

The cl ai mant al so underwent a Functional Capacity
Exam (FCE) on April 4, 2005 and a Vocational Assessment on
May 19, 2005. During the FCE, the claimant had not reached
MM or was even able to wal k wi thout the assistance of his
wal ker. As such, the FCE concluded that the clai mant put
forth very inconsistent effort and denonstrated

i nconsi stencies in his responses. Accordingly, the FCE
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determned that the claimant’s true functional limtations
remai ned unknown due to the unreliable results.

However, a Vocational Assessnent was al so
performed by Bob White, a vocational specialist, who took
into consideration the clainmnt’s age, education, work
hi story, any mnedically determ nabl e physical and/or nental
i mpai rment resulting in specific vocational handicaps
affecting his return to work. M. Wlite nmade the foll ow ng
concl usi ons:

Quoting “A Guide to Rehabilitation”, a
Mat t hew Bender Pui blication, “Inpairnment
- Herniated Nucl eus Pol posus, Disc

Der angenent, Spondylitis, Spondyl osis
Vocati onal Handi caps - Oten acconpani ed
by chronic pain. Restrictions on:
Lifting, carrying, standing, walking,
bendi ng, tw sting, physical stam na and
endurance are customary. Avoi dance of
uneven terrain, unprotected heights,
clinmbing and work in awkward positions

i s unusual ly necessary.”

Further, it should be noted Billy wll
not be conpeting agai nst other 57 year
ol d handi capped individuals for jobs in
the local econony but with all students
who drop out of high school, vocational
techni cal school or college and directly
enter the | abor novenent, individuals
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who conpl ete high school but choose to
enter the |labor force instead of
continuing their education, and al

wor kers who have been fired, quit, or
laid off fromjobs and thrown back into
t he | abor pool, regardless of age or
gender.

Finally, all jobs require persistence
and pace to conplete specific job tasks
- all jobs require dependability and

reliability (worker traits) and the
ability to conplete the normal eight
hour work day and 40 hour work week. All
j obs have on goi ng work processes
(requiring an individual to be in a set
position for a specific period of tine
and to conplete specific work tasks)
with tinme dependent schedul es.

The issue is not can M. Pillows return
to work for a few days or even a few
weeks, but can he performthe specific
essential functions of a job over a
period of nmonths and years as a
reliable, dependable enpl oyee.

* k%

M. Pillowis worn out. At age 57 he has
given his entire life in one occupation
with three enployers. He has no skills
to of fer an enpl oyer, no education and
in fact has had only his ability to
perform hard physical work and be a
reliabl e dependabl e wor ker.

He has objective test which support his
pai n conpl aints and his physical
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[imtations. He does not neet the

criteria to performsedentary or |ight

work as those terns are defines and it

is unlikely there is anything else to

of fer him nedically.

There is no vocational issues in ny

opinion and | have nothing to offer

Billy. He should diligently, however,

work in controlling his weight, exercise

within the normal limts and work on

famly dynamcs, as this can deteriorate

easily in chronic pain cases.

In sum Bob White found that the clainmnt woul d
not be able to return to work. Not only would the clai mant
physically be unable to performnost jobs that he was
qualified to perform but the |abor market woul d not be
likely to hire a person with such limtations.

Ms. Pillow, the claimant’s wife, also testified
in regard to her husband s condition. Ms. Pillow testified
that prior to the accident, her husband was very active in
the community and that he could basically do whatever he
physically wanted to do. However, after the accident, his

life has changed dramatically. She testified that he no

| onger works in the yard and that he now |l ays or sits around
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nost of the day while watching TV. She often has to help him
get up or down and she even has to help himget into the
tub. She testified that he often nakes statenments about his
pai n.

Nat al i e Par kman, the Human Resource Specialist for
respondents, testified in regard to the clainmant returning
to work. Ms. Parkman testified that the claimnt exhausted
12 weeks of famly medical |eave and an extra 12 weeks under
the union’s collective bargaining contract. M. Parknman
testified that the claimant was rel eased to work on
Oct ober 12, 2005 and he took a nedical |eave of absence
whi ch returned himto work October 20, 2005. Wen the
claimant was still unable to return, Ms. Parkman sent the
claimant a letter specifying that he provided a letter from
a doctor giving himtime off. The clainmant was required to
provi de this docunentation by Cctober 27, 2005, however, she
did not receive it until Cctober 28, 2005. As such, the
claimant was term nated as an enpl oyee. M. Parkman

testified that had the claimant i nfornmed her that his doctor
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was out of town, then it would not have been a probl em
however, the claimant never told her this information. After
a grievance procedure, the claimant was given his job back,
t hough he has yet to return to work.

| npai rrent Rati ng

As indicated above, the claimant was eval uated by
several different doctors, and he received inpairnent
ratings fromDr. Braden and Dr. Boals. Dr. Braden found that

the claimant’s inpairnent, based upon the AMA Guides to

Eval uati on of Permanent |npairnment, 4'" Edition, is a 6%

i npai rment to the whol e person, based upon Table 75, Page
113 of the Guides. Dr. Boals, on the other hand, using the

AVA Qui des to Eval uation of Pernmanent | npairnent, 4t

Edition, assigned the claimant a inpairnment rating of 5%to
t he body as a whol e under Di agnosis Rel ated Esti mat e( DRE)
Cervical Category Il page 102. Dr. Boals al so assigned and
additional 3% i npairnment for the ongoing radicular synptons
in both hands, for an overall 8% inpairnment rating. | agree

with Dr. Boals in assigning an 8% i npairnent rating.
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After reviewmmng the record, | find that the
Majority errs in dismssing the opinion of Dr. Boals because
he appears to take subjective criteria into account. In ny
opi nion, the Court of Appeals has quite clearly indicated in
mul ti ple recent renmands, that a doctor’s opinion cannot be
di scounted sinply because it is based, in part, on
subj ective criteria. Furthernore, when review ng the
opinions of Dr. Braden and Dr. Boals, it is apparent that
Dr. Braden incorrectly used the Range of Modtion Mdel as a
substitute for the Injury Model.

Ark. Code Ann. 8§ 11-9-704(c)(B)(Repl. 2002)
provi des that “any determ nation of the existence or extent
of physical inpairment shall be supported by objective and
nmeasur abl e physical or nmental findings.” Further, pernanent
disability “benefits shall be awarded only upon the
determ nation that the conpensable injury was the major
cause of the disability or inpairnment.” Ark. Code Ann. 8§ 11-
9-102(4)(F) (ii)(a)(Supp. 2002). The Comm ssion has adopted

the Anerican Medi cal Association’s @ides to Eval uati on of
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Per manent | npai rnent, (4'" ed. 1993) for use in assessing the

extent of permanent anatom cal inpairnent.
As recently noted by the Arkansas Court of
Appeal s, an inpairnment rating need not be based solely on

objective findings. Donald G oomv. Nekoosa Papers, Inc., Et

Al.,  Ak. App. __, _ S.W3d ___ (2006). Rather, as
| ong as objective findings are used as part of the basis for
an inpairnment rating, subjective criteria may al so be used

in assigning an inmpairnent rating. 1d. In Singleton v. Gty

of Pine Bluff, CA06-398 (Ark. App. 12-6-2006), the Court

not ed:

Al though it is irrefutably true that the
| egi sl ature has required nedical

evi dence supported by objective findings
to establish a conpensable injury, it
does not follow that such evidence is
required to establish each and every

el ement of conpensability. Stephens
Truck Lines v. MIllican, 58 Ark. App.
275, 950 S.W2d 472 (1997). Al that is
required is that the nedical evidence of
the injury and inpairnent be supported
by objective findings, Ark. Code Ann. 88§
11-9-102 (4)(D) and 11-9-704(b)(4)(B)
(Repl. 2002), i.e., findings that cannot
corme under the voluntary control of the
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patient. Ark. Code Ann. § 11-9-102

(16) (A) (1).

The disparity in the ratings of Dr. Braden and
Dr. Boals is because the Guides uses two separate ratings
systens for spinal injuries. The first nmethod is using the
DRE, in what is referred to as the Injury Mdel. In using
this method, a doctor would exam ne a particular patient,
and based upon factors set out in the Quides thenselves,
pl aced the claimant in a particul ar category of inpairnent.
According to Dr. Boals, the claimant was in a DRE Category
1, which states: Mnor Inpairnent: clinical signs of neck
injury are present w thout radicul opathy or |oss of notion
segnent integrity. Category Il allows an inpairnent rating
of 5to 14% and Dr. Boals assigned a 5% i npairnent rating.
However, the claimant al so experienced pain, characterized
by a burning and stinging sensation, present 60%to 70% of
the tine. Additionally, the clainmant experienced nunbness in
hi s hands and weakness in his arns with sone neck pain when

he exerts hinself. As such, Dr. Boals explained that the
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claimant suffered fromradi cul ar synptons, also known as
radi cul opathy. DRE's Category Il states: Radi cul opathy:

evi dence of radiculopathy is present, in which case the
physi ci an can award an additional percentage to the
claimant’s overall inpairnent rating. Based upon the

clai mant’ s radi cul opathy, Dr. Boals assessed the claimant at
an additional 3% which totals an 8% inpairnent rating to

t he body as a whol e.

As subjective factors are not prohibited in giving
an inpairment rating so |long as other objective findings
exist, it is clear that Dr. Boals correctly assigned the
additional 3%rating for radicular synptons. First,
objective findings in the formof a cervical disk herniation
exi st. This has not been disputed. Second, the claimant’s
radi cul opathy is evidenced by the clai mant experiencing
nunbness in his hands and weakness in his arns with some
neck pain when he exerts hinself. Additionally, the clai mnt
experienced a burning and stinging sensation, present 60%to

70% of the time. These synptons were identified by several
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doctors. Although these are subjective factors, they are not
prohi bited from being taken into consideration due to the
fact that objective findings exist.

The second nethod in the Guides is referred to as
t he Range of Mbtion Mddel and was used by Dr. Braden in
assessing the claimant’s inpairnment. Dr. Braden noted that
the claimant suffered a paracentral disc herniation at C5-6.
Dr. Braden also noted that the clainmant suffered sensory
neur opat hy, which he did not relate to the accident, yet he
gave no indication why he made such a finding. Dr. Braden
t hen assessed the claimant’s inpairnment, based upon the AVA

Cui des to Evaluation of Permanent |npairnent, 4" Edition,

is a 6%inpairnent to the whol e person, based upon Table 75,
Page 113 of the Guides. Dr. Braden appears to use Category
I1, Part C, which states: Intervertebral disk or other soft-
tissue | esion: Unoperated on, stable, with nedically
docunented injury, pain, and rigidity associated with
noderate to severe degenerative changes on structural tests;

I ncl udes unoperated on herni ated nucl eus pol posus with or
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wi t hout radicul opathy. As such, Dr. Braden assessed a 6%
i npai rment rating.

When reviewi ng the opinion of Dr. Braden, it is

apparent that it contains flaws. Likewise, | find that the
6% i npai rment rating awarded by the Majority is equally
flawed. Dr. Braden's inpairnment rating is based upon a
partial use of the other nethod of eval uating spinal
injuries referred to in the Guides as a Free Range of Mbdtion
Model . This nethod provides a table which indicates a
certain percentage of inpairnment based upon spinal injuries
and then directs the evaluator to performa nunber of range
of notion tests upon the patient, the results of which are
used to conpute a second percentage of inpairnents. Those
two percentages woul d then be conbi ned using a conbi ned
values table to determ ne the actual degree of inpairnent.
Dr. Braden relied only upon the table which provides

I mpai rments based upon the degree of the injury. Using Table
75 of the Quides, he determ ned that the clainmnt had

sust ai ned a 6% i npai rnent.
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However, as previously discussed, the Guides

specifically indicate that the Range of Mdtion nodel should
only be used when a rating cannot be given under the Injury
Model . It is significant to note that Dr. Braden has not
provi ded any indication that such would not be an
appropriate nethod in giving a rating. Furthernore, as
previ ously discussed, subjective factors, such as range of
notion are not prohibited in giving an inpairnment rating so
| ong as other objective findings exist. Even Dr. Schwart z
testified that he specifically used a passive range of
notion test, which reveal ed a decreased range of notion in
the claimant’s spine. Dr. Braden made no indication in his
nmedi cal notes that he even performed a range of notion test.
As such, in reviewing Table 75 and Braden's opinion, it
appears that he did not correctly apply Table 75.

Thus, the issue becones whet her the Conm ssion

should find with Dr. Braden or Dr. Boals. It is the
Conmi ssion’s function to determine witness credibility and

the weight to be afforded to any testinony. DeQueen Sand &
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Gavel v. Cox, 95 Ark. App. 234, __ S.W3d ___ (2006). The

Comm ssi on nust wei gh the nedi cal evidence and, if such
evidence is conflicting, its resolution is a question of

fact for the Comm ssion. Allen Canning Co. v. Wodruff, 92

Ark. App. 237, = S.W3d ___ (2005). When the Conmi ssion
wei ghs nedi cal evidence and the evidence is conflicting, its
resolution is a question of fact for the Comm ssion. G een

Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W2d 695

(1999). Moreover, the Comm ssion can reject or accept
nmedi cal evidence and determ ne the probative value to assign

nmedi cal testinmony. Hamilton v. Gregory Trucking, 90 Ark.

App. 248, 205 S.W3d 181 (2005). However, it is also well
settled that the Commi ssion may not arbitrarily disregard

medi cal evidence or the testinony of any w tness._Col eman v.

Pro. Transportation Inc., CA 06-525 (Ark. App. 2-7-2007).

Additionally, there is no requirenent that medical testinony
be expressly or solely based on objective findings, only

that the record contain supporting objective findings.
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Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S. W 2ad

857 (1998).

In arguing that the Injury Mddel or Range of
Moti on nodel be used, | note that the Quides thensel ves,
i ndi cate that the Range of Mtion Mdel should be used only
if the Injury Mddel is unavail able. The Gui des indicate,

The eval uat or assessing the spine should

use the Injury Mddel, if the patient’s

condition is one of those listed in

Table 70 (p. 108). That nodel, for

i nstance, would be applicable to a

patient with a herniated | unbar disk and

evi dence of nerve root irritation. If

none of the eight categories of the

Injury Model is applicable, then the

eval uat or shoul d use the Range of Mdtion

Model .

In this instance, Dr. Boals believed that the
I njury Model was the appropriate nodel to use. Dr. Braden
on the other hand, did not nention the Injury Model.
Instead, it appears that he sinply used the Range of Mbdtion
Model without first consulting the GQuides’ instructions. As

such, it is clear that Dr. Boal s’ opinion should have nore

wei ght than Dr. Braden’s. Furthernore, it is apparent that
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Dr. Boals reviewed the claimant’s x-rays and MR while
performng his assessnent. Dr. Braden nmakes no reference to
any objective tests, he sinply states that there are
objective findings. This |eads ne to conclude that Dr. Boals
performed a nore thorough exam and as such, his results are
nore reliable. In sum | find that the claimant is entitled
to an 8% inpairnent rating. Therefore, | respectfully

di ssent fromthe Majority’s finding that the claimant only

sustai ned a 6% i npai rnent rating.

Wage Loss

| find that the Majority errs in not awardi ng any
wage | oss. The claimant sustained very serious injuries to
t he neck and back, which the respondents have accepted as
conpensabl e. Furthernore, the claimant will be unable to
return to his previous enploynent. | find that the clai nant
is permanently and totally disabl ed.

The claimant, a fifty-eight (58) year old man with
a ninth (9'") grade education, had been enpl oyed by

respondents for thirty-seven (37) years. The cl ai mant had
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been enployed as a forklift driver for the entirety of his
enpl oynent wth the respondents, except for a short period
of time early in his career when he worked in production. As
such, his age, education, and experience extrenely limts
future enpl oynment possibilities. Additionally, Vocational
Speci alist, Bob Wite, concluded that due to the clainmant’s
age, education and experience, that he was virtually

unenpl oyabl e and did not even neet the criteria for
sedentary work. Dr. Abraham and Dr. Boals al so concl uded
that the claimnt could only return to sedentary worKk.
Furthernmore, Dr. Schwartz opined that the claimnt’s
depression prevented the claimant fromreturning to work. As
such, | find that the claimant is permanently and totally

di sabl ed.

The wage-1oss factor is the extent to which a
conpensabl e injury has affected the claimant's ability to
earn a livelihood. The Conmi ssion is charged with the duty
of determning disability. The wage-loss factor is the

extent to which a conpensable injury has affected the
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claimant's ability to earn a livelihood. The Conmi ssion is
charged with the duty of determning disability. Cross v.

Crawford County Menorial Hosp., 54 Ark. App. 130, 923 S.Wa2ad

886 (1996). In determ ning wage-loss disability, the

Conmi ssion may take into consideration the worker's age,
education, work experience, nedical evidence and any other
matters which may reasonably be expected to affect the

wor ker's future earning power. Such other natters are
notivation, post-injury inconme, credibility, denmeanor, and a

mul ti tude of other factors. dass v. Edens, 233 Ark. 786,

346 S.W2d 685 (1961); City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W2d 946 (1984); Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W2d 130 (1990), 54 Ark.
App. 130, 923 S.W2d 886 (1996). It is well established that
a claimant’s prior work history and education are factors to
be considered in determning eligibility for wage-I|oss

benefits. See Cross v. Crawford County Menorial Hosp.; d ass

v. Edens; City of Fayetteville v. @uess; Curry v. Franklin

El ectric, supra.
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The Majority erroneously finds that the clai mant
should not be entitled to any wage | oss because he did not
nmeet the burden of proof for a wage |oss award. The Majority
finds that the claimant failed to return to work despite
bei ng rel eased without restrictions and being of fered
sui tabl e enpl oynment by the respondents. After Dr. Braden
rel eased the claimant to return to work, the respondents
offered the claimant his previous job as a forklift driver,
citing that Dr. Braden did not note any work restrictions.
However, it is apparent fromDr. Parker’s, Dr. Braden’s,

Dr. Boals’, and Dr. Schwartz’s notes that the clainmnt could
not have realistically returned to his previous enpl oynent.

Ark. Code Ann. 8§ 11-9-526 provides:

| f an injured enpl oyee refuses

enpl oynent suitable to his or her

capacity offered to or procured for him

or her, he or she shall not be entitled

to any conpensation during the

conti nuance of the refusal, unless in

t he opinion of the Wrkers’ Conpensation
Comm ssion, the refusal is justifiable.
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An offer of suitable enploynent is a condition
precedent to applying Ark. Code Ann. 8§ 11-9-526. Wbb v.
Webb, Workers’ Conpensation Conmm ssion Full Opinion filed
June 29, 2000 (E906144). Work nust be available within the

enpl oyee’ s physical restrictions. MCuller v. Denocrat

Printing & Lithograph Co., Wrkers’ Conpensation Comm ssion

Full Opinion filed April 28, 1998 (E608050). Moreover, the

claimant nust unjustifiably refuse enploynent which is

suitable to his capacity. Barnette v. Allen Canni ng Conpany,
49 Ark. App. 61, 896 S.W2d 444 (1995).

The work that the respondents offered the clai mant
was not suitable, and as such, his refusal was justifiable.
First, both Dr. Parker and Dr. Boals’ assessed the clai mant
as being able to return only to sedentary work. The cl ai nant
testified that his job had required himto frequently lift
heavy objects, which he could not do any | onger.
Furthernore, the claimant | abel ed his enpl oynent as heavy
duty due to the lifting requirenments. Additionally, the

claimant would be required to turn his head throughout the
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day while operating a forklift. As the claimnt sustained a
consi derable neck injury, it would have been nearly
i npossible for the claimant to return to a job that required
so much neck nmovenment. As such, it would have been
physically inpossible for the claimant to performthe
requi renents of the job that was offered to him

Second, the clai mant was taking heavy nedication
in the formof Utram Neurontin and Effexor. Dr. Braden
prescribed this nedication. The clainmant testified that he
had not driven since the accident due to the effects of the
medi cation. As such, he did not think that he could drive a
forklift, as the job required. Furthernore, it is doubtful
that the respondents woul d have actually all owed the
claimant to return to work as a forklift driver, know ng
that a person taking such heavy nedication was a potenti al
liability when operating heavy nmachinery. Additionally, it
is doubtful that the claimant woul d have been approved by
t he Departnent of Transportation (DOT) while taking this

prescription medication. As such, the respondents’ “offer”
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of suitable enploynment was certainly not a good faith offer
as it was inpossible for the claimant to performthe
essential functions of that job.

The Mpajority finds that the clai mant was not

pl aced on any restrictions by either Dr. Braden or

Dr. Schwartz. This is sinply not a valid argunent for two
reasons. First, Dr. Braden made no indication in his nedica
notes that he knew anythi ng about the claimnt’s occupati on.
Additionally, Dr. Braden made no indication that he knew t he
requirenents that the claimant’s job entailed. The
respondents argue that the clainmant testified that he
informed Dr. Braden of his job requirenents, though that
does not appear anywhere in the record or in the claimant’s
testinmony. Furthernore, Dr. Braden prescribed such heavy
medi cation that it is difficult to believe that he would
have know ngly sent the claimnt back to driving a forklift
whil e essentially intoxicated on prescription nedication. As
such, his recommendation to return the claimnt to work

Wi t hout restrictions was made wi thout full know edge of the
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claimant’s job requirenents and should therefore not be
gi ven any wei ght .

Second, although Dr. Schwartz did not note any

restrictions when returning the claimnt to work, Dr.
Schwartz’ s nedi cal notes reveal that he did not believe that
the claimant could return to work. This was evidenced by the
fact that Dr. Schwartz subsequently took the claimant back
off of work after Dr. Braden returned himto work.

Dr. Schwartz noted that the claimant still walks with a
pronounced linp and uses a cane, and that the clai mant

rises, sits, and lies dowmn with a fair anount of difficulty.
Dr. Schwartz noted that the claimant has a decreased range
of nmotion in his spine and that it was obvious that he had
no ability to performany type of task that involved lifting
or prolonged standing. Additionally, his managenent was
conplicated by severe depression following his inability to
work. Dr. Schwartz specifically noted that he did not think

that there was any reasonabl e hope, given the clainmant’s
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| ack of inprovenent since the initial injury, that he would

ever return to work.

Furthernore, Dr. Schwartz’s testinony was that the
claimant would not be able to return to work. Dr. Schwartz
opi ned that physically the claimant may be able to do sone
of the work, but nmentally, the claimant woul d never be able
to hold down a job. Dr. Schwartz bol stered his opinion that
the claimant would not be able to return to work by agreeing
with the restrictions placed on the claimant by Dr. Boals.
Dr. Boal s had recommended that the clainmnt should avoid
over head work, work away fromthe body and work requiring
repetitive flexion, extension or rotation of the neck.

Addi tionally, the claimnt should elimnate wal ki ng,

st andi ng, stooping, squatting, bending, clinbing, and
excessive notion in the back. Furthernore, due to the
radi cul opat hy and severe back pain, the claimnt should
continue to use a cane for short distances and a wal ker for

| ong di stance. Additionally, even Dr. Parker found that the

claimant could only return to sedentary work. Interestingly,
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by sending the claimant back to work Dr. Braden’s opinion is
contradictory to every physician’s opinion in the record. As
such, it is evident that the respondent’s job offer was not
only unsuitable, but the claimant’s refusal was justifiable.
It is also inmportant to note that the clai mant

suffered a deep depression due to his injury. Dr. Schwartz
testified that the clainmant’s pain managenent was
conplicated by severe depression following his inability to
work. It is evident that Dr. Schwartz did not think that the
claimant could return to work, due in part to his

depression. In SSI v. Lohman, Ark. App. __, ___ S . Wad

___(2007), the Court opined that depression does not
preclude a claimant fromwage | oss benefits. Although the
respondents assert that the claimnt sinply refused work, it
is apparent that the claimnt’s depression was a substanti al
factor in his refusing work. However, as depression has been
accepted by the Court of Appeals as a factor in determning

wage | oss, the claimant should not be denied wage | oss by
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refusing a job that was not only unsuitable, but that the
claimant was nentally unable to return to.

Additionally, the Majority finds that the clai nant

was not notivated to return to work and therefore should be
deni ed wage | oss. This argunent conpletely fails to consider
that the claimant suffered a |l egitimte and undi sput ed
injury, for which there are objective nedical findings.
Furthernore, the claimant still receives prescription

medi cation for his injuries. The respondents have forgotten
that the claimant cannot fake objective nedical findings or
the fact that his physicians, including Dr. Braden, felt
that his pain was bad enough that he nmust continuously be
prescri bed prescription pain killers. Additionally, the
respondents conpletely ignore the fact that prior to the
accident, the claimant worked several jobs. After the

injury, he has been unable to return to any of those jobs.

The Majority further finds that the claimnt did
not put forth consistent effort during the FCE, and

therefore the claimant’s true functional linmtations are
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unknown. This erroneous argunent conpletely fails to

consi der the nedical records fromDr. Parker, Dr. Schwartz,
Dr. Boals, and the Vocational Assessnent provided by Bob
VWiite. Not only do Dr. Parker and Dr. Boals assess that the
cl ai mant shoul d be returned to sedentary work, but

Dr. Schwartz testified that he agreed with Dr. Boals
assessment of the claimant’s physical limtations.
Furthernore, Bob Wite assessed that the claimant woul d nost
likely not be able to return to even sedentary work. Bob
Wi te opined that due to the claimnt’s age, education,
skills, and physical limtations, in addition to the | abor
mar ket, he would nost likely not return to work.

Bob White noted restrictions on lifting, carrying,
st andi ng, wal ki ng, bending, tw sting, physical stam na and
endurance. Bob White noted that the claimant would not be
conpeting agai nst other 57 year old handi capped individuals
for jobs in the | ocal economy but with all students who drop
out of high school, vocational technical school or college

and directly enter the | abor nmovenent, individuals who
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conpl ete high school but choose to enter the | abor force

i nstead of continuing their education, and all workers who
have been fired, quit, or laid off fromjobs and thrown back
into the | abor pool, regardl ess of age or gender. As such, |
further find, that not only could the claimant not return to
the job that the respondents offered to him it is likely
that the claimant will not be able to return to work.

In the case of Oyde O Cox v. DeQueen Sand &

G avel Conpany, Full Conm ssion Opinion filed August 1, 2005
(FO11701), and was later affirmed by the Court of Appeals,
the clai mant sustained admttedly conpensable silicosis. The
claimant was over forty years old, had an ei ghth grade
education, and had difficulty reading and witing.
Additionally, his only work experience was perform ng heavy,
manual | abor, which he was unable to perform This

Comm ssion relied on the testinony of Bob Wite, a
Vocational Rehabilitation Specialist, who indicated that the

claimant, due to his age, his nedical condition, and
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shortage of jobs for people with his abilities, would not be
enpl oyabl e.

Li kew se, in the present case, it is evident that
the claimant’s nedical condition in conbination with his
age, job skills, and | abor nmarket prohibit himfrom
returning to work. Accordingly, even Bob White' s notes
illustrate that the claimant’s nmedi cal condition in
conmbination with his work experience, age, and education
along with the local job nmarket, are all factors to consider
in determning the claimant’s enployability. As such, | find
that the claimant is permanently and totally disabl ed.

The Majority also finds that the claimant failed
to prove that his work-related injury was the “nmj or cause”
of his disability or his work-related injury, citing his
pre-existing condition. This is particularly peculiar as the
respondents accepted the neck injury as conpensabl e and have
paid for all of the claimant’s nedi cal treatnent.
Furthernore, the respondents fail to renmenber that the

enpl oyer takes the enployee as it finds him and enpl oynent
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ci rcunst ances that aggravate pre-existing conditions are

conpensabl e. Nashville Livestock Commin v. Cox, 302 Ark. 69,

787 S.W2d 664 (1990); Wade v. M. C_Cavenaugh’'s, 298 Ark.

363, 768 S.W2d 521 (1989); St. Vincent Infirmary Med. Cir.

v. Brown, 53 Ark. App. 30, 917 S.W2d 550 (1996); Public

Enpl oyee Cains Div. v. Tiner, 37 Ark. App. 23, 822 S.W2d

400 (1992). As Professor Larson states:

Preexisting disease or infirmty of the
enpl oyee does not disqualify a claim
under the “arising out of enploynent”
requirenent if the enpl oyee aggravat ed,
accel erated, or conbined with the

di sease or infirmty to produce death or
disability for which conpensation is
sought.

Varner v. Water Loo, Ind., Full Comm ssion Opinion

filed march 30, 1998 (E608272); citing 1 Arthur Larson, The

Law of Wbrker’'s Conpensation § 12.21 (1993).

In the present case, the Majority finds that the
claimant did not prove that his neck injury is the ngjor
cause of his disability because he suffered from

hypertensi on, di abetes, hyperchol esterol em a, and
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degenerative changes prior to the accident. This is clearly
wrong as the claimant did not experience any pain prior to
the April 19, 2004 accident. In fact, the claimnt was a
very active person in the community prior to April 19, 2004.
The clai mant served as a volunteer firefighter on the
Cal dwel |l Fire Departnent for 14 or 15 years. In order to
serve as a volunteer firefighter, the claimant had been
certified by hazmat and take courses on auto extractions,
wi |l d | and suppression, forest fires, and various other
subjects. In addition to serving as a volunteer firefighter,
t he cl ai mant worked search and rescue for the St. Francis
County Sheriff’s Departnent and worked part-tinme as a
security guard at a | ocal supermarket. Cbviously, the
claimant’s pre-existing conditions did not prevent his
activities.

Additionally, the claimant testified that prior to
the accident, he had no pain. This is evidenced not only by
his activity in the community, but in Dr. Schwartz’ s nedica

records and testinony that he did not treat the claimant for
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pain before the April 19, 2004 accident. The claimant’s wife
further corroborated the clainmant’s testinony that he was
very active prior to the accident. Although the claimant had
seen a chiropractor prior to the accident, the claimnt and
his wife testified that the claimnt did not see a
chiropractor after their date of marriage in 1981.
Therefore, it has been at |east 23 years since the clai mant
was treated by a chiropractor. Additionally, the respondents
did not present any medical records of the claimant’s visit
to a chiropractor, therefore making it inpossible to
determ ne which part of the body was actually treated by a
chiropractor. As such, the claimant worked for at |east 23
years W thout any conplaints of pain in his neck or back
until after the April 19, 2004 accident and the fact that
the claimant visited a chiropractor no | ess than 23 years
prior to the accident is entirely irrel evant.

The clai mant was not physically limted until
after the work-related accident. After the accident, the

claimant became so linmted that he even had to have his wife
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assist himw th normal activities, such as using the

bat hroom Dr. Boals’ opined that the claimnt should

el i m nate wal ki ng, standing, stooping, squatting, bending,
clinmbing, and excessive notion in the back. Furthernore, the
cl ai mant should continue to use a cane for short distances
and a wal ker for long distance. As such, it is evident that
the claimant did not have these Iimtations prior to the
accident, further evidencing that the work-related injury
was the mmjor cause of the claimant’s disability.

The Mpajority also finds that Dr. Braden rel ated
all of the claimant’s back and |l eg pain to degenerative or
unrel ated changes. As previously stated, Dr. Braden’s record
is afforded little weight, especially in light of the fact
that the claimnt did not experience pain in his neck prior
to the accident. Therefore, it is evident that the
claimant’s work-related injury was the major cause of his
disability. As such, | find that the claimant is entitled to

per manent and total wage |oss benefits.
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In conclusion, | find that the clai mant sustai ned
a permanent inpairnent rating of an additional 8%to the

body as a whole, pursuant to the GQuides to the Evaluation of

Per manent | npairnent, (4'" Ed. 1993). Additionally, in |ight

of the claimant’s age, education, work experience, and
skills in addition to the limtations of the |ocal work
force, I find the claimant has proven by a preponderance of
the evidence that he is permanently and totally disabl ed.
For the aforenentioned reasons, | respectfully

di ssent .

PH LI P A HOOD, Comm ssioner
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