BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO.  F501700

L1 NDA PARSONS,
EMPLOYEE CLAI MANT

ARKANSAS METHODI ST HOSPI TAL,
EMPLOYER RESPONDENT

ARKANSAS PROPERTY & CASUALTY
GUARANTY FUND,
| NSURANCE CARRI ER RESPONDENT

OPI Nl ON FI LED SEPTEMBER 17, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE M SCOTT WLLH TE
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE MARK A. PEOPLES,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

OCPINILON AND ORDER

The Arkansas Court of Appeals has reversed the Ful
Comm ssion in the above-styled nmatter and has remanded for
further findings of fact. Parson v. Arkansas Methodist
Hospital, CA06-1223 (June 20, 2007). Pursuant to the remand
fromthe Court of Appeals, and based on our de novo review
of the entire record, the Full Comm ssion finds that the

claimant did not prove she sustained a conpensable injury to
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her brain. The Full Conm ssion finds that the claimant did
not prove that she sustained any permanent physical
I mpairment as a result of her conpensable head injury.
. H STORY

The parties stipulated that an enpl oynment relationship
exi sted in October 2001, when Linda Lucille Parson, now age
57, “sustained a head injury.” M. Parson testified, “[T]he
best | can remenber as | was wal king back to ny desk with a
chart in my hand to do sone of mny charting, and ny feet just
like stuck to the floor, both of them and |I stopped and
fell forward and caught ny forehead and the top of ny head
on the edge of a desk, like this one here (indicating).
Then | fell on down to the floor and | anded on nmy knees and
hands.”

The cl ai mant recei ved energency treatnent on October
29, 2001, and the event listed on the energency roomrecord
was “Fell Down Stair.” According to the record on Cctober
29, 2001, the claimant reported that she had fallen and hit
her forehead and then both knees. The history recounted “No
LOC ... but later faint feeling.” Handwitten notes
appeared to indicate that the claimant had hematona to the
| eft forehead and slight edema and ecchynosis in the |eft

knee. The inpression was “soft tissue trauma to head &
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knees.” The treatnent plan included a cold pack to the
forehead. The enmergency roomrecord did not describe any
other bruising to the claimant’s face or bl ackening of the
claimant’ s eyes.

Dr. L. L. Shedd, a fam |y practitioner, exam ned the
cl ai mant on COctober 30, 2001 and di agnosed the foll ow ng:
“1l. Contusion to left orbit. 2. Contusion to left knee.
3. Strain left foot.” Dr. Shedd arranged an MRl of the
claimant’s brain, which was taken on Novenber 12, 2001:

This 51 year old had a near syncope epi sode and
has a contusion to the supra-orbital region on the
right. She fell and hit her head on a desk. She
has headaches. ..

The cerebellar tonsils are normally positioned.
The 7'" and 8'" nerve conpl exes are normal. The
ventricles are normal in size. No mdline shift
Is identified and no free intra-axial or extra-
axial fluid collection is identified. No abnornal
signal is identified in the brain stem or
cerebellum A focal area of increased signal in
the occipital | obe on the left is identified and
slight increased signal in the paraventricul ar
region of the frontal horns of the |ateral
ventricles is seen.

Fol | owi ng contrast adm nistration no abnornal
signal is identified to suggest neoplasm The
optic chiasm and pituitary infundi bul um appear
normal |y positioned.

The corpus callosumis nornal.

OPI Nl ON: Focal area of small vessel ischemia in
the occipital | obe on the left, deep white matter
tract probably secondary to hypertension.
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(Dorland’s Tllustrated Medical Dictionary, 28

Edi ti on,

defines “lschem a” as “deficiency of blood in a

part, usually due to functional constriction or actual

obstruction of a blood vessel. “Hypertension” is defined as

“high arterial blood pressure.” The record does not

i ndicate that either of these conditions was the result of

the conpensable injury.)

The clai mant consulted with a neurol ogi cal specialist,

Dr. Denetrius Spanos, on February 12, 2002:

The patient is a 52-year-old right-handed fenmal e
with no significant past nedical history of
headaches other than a rare occasi onal m graine
who was at work at Arkansas Methodi st Hospital in
Par agoul d when her “shoes caught” on the fl oor,
causing her to fall forward. As she fell forward
she struck the corner of a counter with her left
forehead and fell to the ground. Initially she
had severe pain for 3 days around the site of the
injury and follow ng that she had nearly constant
pain of variable intensity in the head. She
describes this pain as a throbbing sensation,
which is sharp but nost often a severe ache.... She
has undergone an MRl of the brain, which was
negative....

The patient was alert/oriented, speech was fluent,
menory was intact, fund of know edge was
appropriate, attention span and concentrati on was
normal . ...

Dr. Spanos’ inpression was “1. Headache. 2. Linb

pain.” Dr. Spanos prescribed nedication “for the patient’s

posttraumati c cephalgia.”
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The claimant followed up with Dr. Spanos on March 19,
2002:
Patient states her headaches “are better” by
approximately 75% Headaches are | ess intense but
as frequent (daily). No new synptons of diplopia,
visual loss, dysarthria, aphasia, focal weakness,
nunbness, incoordination, |oss of consciousness,
or seizure like activity. She rarely has severe
headache.
Dr. Spanos’ inpression was “Headache fromtraunma.”
The parties stipulated that the claimant “last worked
for respondents in April 2002.” The clainmant testified
that, in April 2002, “lI was com ng out of MDonald s and
hel ping my nother in the van and | shut the door and I
stepped back and | stepped in a pothole and broke ny ankle
and re-injured ny back. And when I went to or called
Arkansas Methodist to let them know | had broken my ankle
and could not cone back for however nany weeks the doctor
was going to keep nme off, they told ne I no |onger had a
job.” The claimant agreed at hearing that her enpl oynent
term nation was not the direct result of the Cctober 2001
accident. The clainmant testified that she has not worked
since April 2002.

The claimant continued to follow up with Dr. Spanos for

her headaches.
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The record indicates that Dr. Spanos adm ni stered and
interpreted an EEG study on May 15, 2002:

The patient is a 52 year old fermale with a history
of m grai ne headaches in the bitenporal area
acconpani ed by nenory | oss and vi sion changes
related to a head injury that she apparently
sustai ned at work. ...

| NTERPRETATI ON:  Nor mal awake EEG recording. There
Is no evidence of epileptiformactivity to
indicate a seizure. There is no evidence of
asymmetry to indicate a focal lesion. There is no
generalized slowing to indicate an encephal opathic
process.

Dr. Dan Johnson, a neuropsychol ogi st, evaluated the
cl ai mant on June 11, 2002:

Linda Parson is a 52-year old, right dom nant
Caucasi an femal e who was referred for

neur opsychol ogi cal eval uation by Dr. Denetrius
Spanos, M D. to assess the presence/severity of
neurocognitive inpairnment followng injury....

Per patient report, on Cctober 29, 2001 Ms. Parson
was wor king as an LPN on the hospital floor when
she fell while wal king over to the nurse’s
station. The patient noted that “both her feet
stuck at the same spot on the floor,” causing her
to fall straightforward, head first, striking her
forehead on the nurses desk. She noted that her
“head snapped strai ght back.” She denied | osing
consci ousness, but noted experiencing sonme brief
alteration of consciousness....

Current neuropsychol ogi cal test findings indicate
that the Ms. Parson is experiencing deficits in
sonme areas of neurocognitive and neurobehavori al
functioning while being well wi thin expectations
in others. Based on the patient’s academ c and
occupational history, as well as selected subtests
that are typically robust to nost adult brain
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injury, the patient’s overall cognitive
functioning is generally commensurate with
prenorbid levels. The patient’s perfornmance on
menory neasure ranged fromthe Average to Superior
range. Overall, the patient did not |oose (sic)

I nformati on over tinme when asked to recall either
visual or auditory information on delayed trials,
suggesting informati on which was acquired was al so
wel | retained. M. Parson’s current nenory

i ndices were significantly better than
expectations given the patient’s current overal
functioning and well within normal limts for her
age, education, and estinmate of prenorbid
functioning.

Li kewi se, the patient’s processing speed and

vi sual -spatial /constructional abilities were well
within normal limts for her age, pre-norbid |evel
of functioning, and current overall |evel
cognitive functioning.

Based on enpirically derived neasures, there is no
obj ectively supported indications of exaggeration,
overendorsenent or malingering in the area of
cognitive synptonatol ogy. ...

The patient’s nost noticeable area of cognitive
deficiency was in her attentional abilities.
Attention, concentration, and vigilance were
assessed through the use of nultiple neasures. On
a three subtest, nediated conposite i ndex which
nmeasures attention and concentration, as well as
ability to hold and mani pulate bits of information
in i medi ate working nenory, Ms. Parson’s
performance was in the |ower portion of the Low
Aver age range approaching Borderline Inpaired...
Ms. Parson’s attention abilities are | ower the
expect ati ons based on her current |evel of overal
cognitive functioning, nenory abilities, and nost

| i kely represent somewhat of a decline conpared to
pre-norbid testing.

In addition to the patient’s neurocognitive
deficits detail ed above, Ms. Parson denonstrated
significant enotional/behavorial distress,

hi ghl i ghted by significant depressive
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synpt omat ol ogy and consi der abl e anxi ousness and
Wor ryi ng.

Eti ol ogically, based on description of injury,
avai |l abl e nedi cal records, and current

neur opsychol ogi cal assessnent results, the patient
appears to have experiences (sic) an unconplicated
m|d head trauma wi t hout | oss of consciousness,
but with confusion-disorientation for several

m nutes. Research indicates that in the vast
majority of these cases, the primary cognitive
sequel ae are problens with concentration and
thinking skills. This is consistent wth the
patient’s current neuropsychological testing. A
majority of patients with unconplicated m | d/ m nor
head trauma typically return to baseline
functioning typically within a few nonths.
Attentional abilities can be noticeably adversely
i npacted by el evated | evels of enotional distress.
Based on avail able information, M. Parson nost

|l i kely experienced a clinically significant |evel
of depressive/dysthymc and to a | esser

extent anxious synptons prior to her fall;
however, these synptons appear to have been
exacerbated significantly by her current general
medi cal condition, |oss of work, etc. that has
occurred since the fall. The enotional behavi oral
conmponent is likely conplicating/slow ng her
recovery towards baseline cognitively.

The claimant visited Dr. Spanos on July 11, 2002:

Patient continues to feel her menory is poor;
however, | spoke with Dr. Johnson who states the
patient scored in the 87'" percentile for nenory
with an 1Q of 98. Her depression score was high.
The patient says that although she “hears what
you' re sayi ng” she does not conprehend. Her EEG
was normal . She has no new synptons of dipl opia,
vi sual loss, dysarthria, aphasia, focal weakness,
nunbness, incoordination, |oss of consciousness,
or seizure |like activity. She is now on topamax
200 nmg bid with near conplete resolution of
headaches. Al so, the neuropsych eval uati on showed
significant depression (2 standard devi ations



Par sons - F501700 9

fromnormal). ..
Dr. Spanos’ inpression was “Post concussion cephalgia.”
Dr. Spanos reconmended the followi ng: “1. Continue Topanmax
200 ng bid for headache prophylaxis. 2. Patient wll
consi der undergoing PET scan in Little Rock for functional
testing. 3. No return appointnent has been schedul ed.”
The claimant returned to Dr. Spanos on Decenber 23,
2002:
Since her last visit the patient has had a
recurrence of her headaches. She is currently on
Topamax 200 ng bid with al nost daily headaches.
She al so conpl ai ns of “near syncope” with an
“aura” proceeding it. There are no new
synpt ons of diplopia, visual |oss, dysarthria,
aphasi a, focal weakness, nunbness, incoordination,
| oss of consciousness, or seizure like activity.
Dr. Spanos gave the follow ng inpression: “Post-
concussi on cephalgia....M inpression is that because the
Topamax had done well for her in the past her current change
of headache may be psychol ogically based from her financi al
stressors.”
Dr. Spanos reported on Cctober 14, 2003:
Ms. Linda Parson was initially evaluated by ne in
February of 2002 with her npbst recent visit in
Decenber of 2002. Since that tine the patient has
done very well and has had no further headaches.
She is currently taking medication and has reached
her maxi mum nedi cal benefit. Her headaches appear

to be resolved and she will continue this
medi cation indefinitely. She will only return
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to this clinic if future problens arise.
Dr. Spanos exam ned the clai mant on or about October
19, 2003:

Because the patient feels that her nenory has
declined and this may be a side effect of Topanmax
| have recomrended that we gradual ly decrease

the dose by 100 ng every couple of weeks up to 100
ng bid to see if this inproves her synptons. It
IS possible that the patient’s headaches rel ated
to the post-concussi on syndronme have resol ved and
if she seens to tolerate the reduction of Topamax
to 100 ng bid I will consider further reducing it
to conpl ete discontinuation. She continues to
experience occasional sharp pain (headache) every
three to four nonths which lasts for several
hours. ...

| wll be seeing her again in six weeks for final
reconmendati ons.

Dr. Spanos’ inpression was as follows: “1. Post-
concussion cephalgia. 2. Menory decline.”
Dr. Spanos reported on Novenber 24, 2003:

The patient’s headaches remain well controlled but
her menory has renmai ned unchanged. She is unable
to recall the nedications at work and to who they
are to be given. She denies other synptons of

di pl opi a, visual |oss, dysarthria, aphasia, focal
weakness, nunbness, incoordination, |oss of

consci ousness, or seizure like activity. She has
to make lists of the things she needs to do on a
daily basis and this is not her norm..

The patient has reached her maxi num | evel of

i mprovenent from a neurol ogi c standpoint. Her
headaches have i nproved with Topanax use although
she continues to have several headaches over a
year. These will be treated with Stadol. Her
menory decline has al so reached its maxi num
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expected i nprovenent given that her accident
occurred nore than two years ago. Although the
patient’s cognitive function remains fairly good
according to her neuropsychol ogi cal evaluation it
is worse than her prenorbid condition.

Dr. Spanos gave the follow ng inpression: “1. Post-

concussion cephalgia. 2. Menory decline.”

Dr. Spanos corresponded with the respondent-carrier on

January 5, 2004:

| feel that the patient has reached her maxi mum
medi cal inprovenent. | believe her headaches are
i ndeed caused by the injury that occurred

at work and al t hough her prognosis is good |
suspect that she will need to continue to take
medi cation to prevent headaches. It is possible
that in the future her headaches may not be
controlled with her current reginen and
adjustnments will need to be nade. | do not feel
that the patient will be able to discontinue her
medi cation since she has had fairly steady
headaches over the past two years. Finally, the
pati ent has confirnmed inpairnment fromher injury
as noted in her neuropsychol ogi cal eval uation

whi ch indicates a decline in function from her
prenorbid condition. | do not feel that this wll
change with tinme, again because the injury
occurred two years ago and the patient has not had
any inprovenent of significance over the past two
nont hs.

On March 24, 2004, the claimant presented to Dr. Spanos

for conplaints of back pain. The history at that tine

i ndicated that the claimnt traced her pain to the all eged

acci dent

in the McDonal d’s parking lot in April 2002. Dr.

Spanos’ inpression was “1. Low back pain. 2. Linb pain.”
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A nerve conduction study of the claimant’s left | ower
extremty was taken on March 30, 2004, with the follow ng
concl usi on:

1. Absent left lateral fenoral cutaneous response
consistent wwth left neral gi a paresthetica.

2. No other evidence of entrapment neuropathy or
pol yneuropathy is seen involving the left sural
and superficial peroneal sensory nerves as well as
the left tibial, peroneal, and sciatic notor
nerves.

Dr. Spanos stated on May 25, 2004, “lI do not feel that
the patient’s headaches are related to m grai ne but rather
to her history of trauma. Her headaches are of variable
intensity. According to the guides to the evaluation of
per manent inpairnment the patient suffers fromchronic pain
predom nately of marked intensity with frequent
presentation.”

Dr. Johnson eval uated the clai mant on June 14, 2004:

Since her |ast evaluation, the patient reports
wor seni ng of her nenory, attention span, and

ver bal conprehension. |In addition, she describes
i ncreases 1 n depression, anxiety, and
irritability. Patient has not returned to work
since the accident. ..

The patient was adm nistered a phonem c and
semantic fluency task (FAS & Animals) to assess
spont aneous word |ist generation....M. Parson was
able to produce 21 correct responses with a
correspondi ng percentile rank at the 58"
percentile for sanme-age, declines in short-term
menory from 2002. This type of failure to return
to baseline after mld concussion with psychogenic
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overlay, while not being the norm is not
conpletely atypical, is often tines grouped into
t he di agnostic category of post-concussive
syndrone with poor adjustnment. Attentional
abilities can be noticeably adversely inpacted by
el evated | evel s of enotional distress. As noted
in her previous report, Ms. Parson nost |ikely
experienced a clinically significant |evel of
depressive/dysthymc and to a | esser extent

anxi ous synptons prior to her fall; however, these
synpt ons appear to have been exacer bated
significantly by her current general nedical
condition, as well as psychosocial stressors of
occupation, finances, housing, etc. that has
occurred since the fall. The enotional -
behavori al conmponent of post concussive syndrone
is likely conplicating recovery.

The parties stipulated to “paynent of appropriate
nmedi cal benefits through June 27, 2004.~

Dr. Spanos checked a line beside the foll ow ng
statenent on June 27, 2005:

It is ny opinion to a reasonabl e degree of nedical
certainty based upon the information presented to
me, including a history given by the patient,

t hat Linda Parson’s work injury in Cctober, 2001,
resulted in a head injury which is supported by
obj ective findings, and which resulted in
permanent injuries including headaches and nenory
decline. Furthernore, her work accident was the
maj or cause of her injury and she has sustained
permanent inpairment of 70 %to the body as a
whole as a result of this accident

according to the AMA CQuidelines, 4'" Edition

Dr. Spanos manually wote the followng in the margin

“AMA Qui del i nes 25-50% for noderately severe cognitive

decl i ne 20-30% back.”
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The parties deposed Dr. Spanos on Septenber 28, 2005.
The respondents’ attorney questioned Dr. Spanos with regard
to the June 27, 2005 typed statenent regardi ng anatom ca
i mpai r ment :

Q You wote, “AVA Guidelines 25 to 50 percent
for noderately severe cognitive decline.”

A.  Uh-huh.

Q Okay. Now, howis that cognitive decline
measur ed?

A. By two neuropsychol ogi cal exam nati ons done by
Dr. Johnson in 2002 and 2004. ..

Q And do you know how t hose doctors neasure the
cognitive decline?

A. Yes, it’s a three and a half hour |ong exam
each time. And I'mnot - | don't understand
exactly how they do it, because | don't perform
the tests, obviously. But in great part, there is
a validity portion of it to nake sure that the
patient isn’'t malingering or, you know, in essence
trying to fake the synptons. And then they
measure many of the verbal skills, the nmenory
skills, the intelligent quotient, 1.Q, the -
believe for the right/left brain to function,
since each side does sonething different. There’'s
an enotional factor init too. |In part, it’s to
gauge the validity of the test, because |like any
kind of lie detector test, if you - the first
guestion they ask you is, “Wuat’s your nanme?” And
if you get that wong, and - then the rest of the
test if invalid, obviously. So, it’'s a very
lengthy test, and I will get you the copy....

Q Do any of those criteria you just nentioned
come under the control of the patient?

A. - how do you nean, control?
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Q Well, for instance, if you' re neasuring - is
there a subjective factor; 1'll put it that way?

A. That’'s what the validity part of the test is
supposed to exclude. But keep in mnd, | don’t do
this test - I will try to answer your questions
within the guidelines you re giving me, or the
ones that | can understand, okay?

. And it’s your understanding that Dr. Johnson
found a 25 to 50 percent - | beg your pardon, he
found noderately severe cognitive decline?

A. He found mld to noderate in sone respects.
In the two studies that Ms. Parsons had, sone
factors inproved slightly fromthe 2/02 to 2/04,
but there were others that worsened...

Q So it - what you're telling ne is, based on
the dates of these reports, all of the decline
occurred after the injury?

A. W - | have no neuropsychol ogi cal testing
before that. The tests are designed al so to gauge
the patient’s ability prenorbidly; in other words,
before an injury occurred, whatever injury
occurred. So how they figure that out | don’'t
know, but there is a way to do it....

Q Okay. Now, where did that 25 to 50 percent
nunber cone fron? |s that out of - straight out
of the AMA Qi del i nes?

A. The AVA Guidelines, right....It is the Fourth
Edition, yes, sir.

Q | notice that 25 to 50 percent is a fairly
broad range. [Is it, in your opinion, closer to 25

or closer to 50 percent?

A. | actually put Ms. Parsons at around 35
percent, because sone factors have gotten better,
according to Dr. Johnson, and you can divide those
out; and certain ones did get worse with tinme, so
| didnt - | erred on the |ighter side of the
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percentage. So, | put her around 35 percent...

Q Also on the June 27 report - there’'s
handwitten in there, 20 to 30 percent.

A. R ght.
Q Is that for the back?

A.  Yes, but that was related to sone - another
injury that she had, | believe, at McDonald s, in
4/02. And that was - what | didn't put in was the
third i ssue, which was the headache. And that had
been present fromthe first tinme. And the
headache, unfortunately, has no nunber. And the
gui del ines tal k about headache and specify certain
aspects of headache, but they don’t give as strict
a guideline as other portions of the guidelines
indicate with a nunber. So, although | wote

down back, | did not include back in the total 70
percent. | gave her approximately 35 percent for
her cognitive decline, and 35 percent for her
headache, which is again, erring on the | ower end
of the scale.

Q And where does the 35 percent cone fromthe
headache conme from is that in the guides as well?

A.  Yes. Yes, heading 15.9, Headache....Her pain
is chronic, which from- which was the main reason
that she canme in. And the first tinme | saw her in
February of ‘02, headache was the primary
problem . ..

Q How do you determ ne how severe her headaches
are; by asking her?

A, - right.
Q ay.
A.  That part is subjective. And also, | take

into account, of course, in her case, four other
things at the very least. Two of themare Dr.
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Johnson’ s separate reports, neither of which show
of malingering, that she was comng in for gain.
Dr. Johnson is very good at what he does. He
does, |I'msure, many cases, head injuries and
others, for a lot of legal firms. And, | nean,
obvi ously, he can be fooled, but tw separate
occasi ons separated by two years, it would be hard

for a person, | think, to fool him The second
is, my personal judgnent, | mean, |’ve been doing
th for ten years, and | too can be wong, but

I )

i s

[l add that. And the fourth is, Dr.
CjSulllvan s eval uation, which agreed with
m ne.

The claimant’s attorney questioned Dr. Spanos:

Q And do you feel confortable in the opinions
that you’'ve outlined in the June 27'", 2005 letter
that I sent to you and you signed?

A.  Yes, not only because | have unbi ased evi dence
behind it, here with the American Cuidelines, but
also as | said, you had a second opinion from
sonmeone that is a neurol ogi st al so who was

unbi ased, and his concl usions were the sane

as mne, fromwhat | read. Perhaps he wasn’'t
asked about the percent of - the percents that I
see of inpairnent anywhere - at least, | didn't
see it in the record. But otherw se, yes, I'm
very confortable with what | said.

Q And just to restate, | believe what you ve
al ready testified to, it’s my understandi ng you
assessed a 35 percent rating to the body as a
whol e for cognitive | 0ss?

A. For cognitive |oss.

Q And a 35 percent rating to the body as a whol e
for the headaches, based on table 15.9?

A Yes.

And so, for a total of 70 percent to the body
as a whol e -
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Ri ght .

A

Q - rating?
A.  Approximately, but a nunmber is needed, so
we'll say 70 percent.

Q Okay. And, Doctor, do you feel confortable in
maki ng those opinions to a reasonabl e degree of
medi cal certainty?

A. Yes, of course....

Q And, Doctor, just to clarify one nore point,
do you attribute your 70 percent approxi mate
rating according to the AMA Cuidelines Fourth
Edition, to Ms. Parson’s work injury of 20017

A. Yes. Fromthe history that | obtained, her
headaches clearly becane worse followi ng the head
infjury. Dr. OSullivan agreed that this was a
post-traumati c headache, and in fact, may be post-
concussive, and Dr. Johnson al so agreed that

her cognitive decline fromthe injury has
deteriorated, and he conpared it to her pre-injury
states, in their nmeans of testing.

Q And, Doctor, can you nake that opinion to a
reasonabl e degree of nedical certainty?

A. Yes, | can make it. But, of course, | can't
speak for Dr. Johnson’s testing, all right...

Q And, Doctor, were you famliar with any

di agnostic testing perforned on Ms. Parsons
following the injury, suggesting any sort of
obj ective signs of an injury such as a Novenber
12th 2001, MRl of the brain?

A.  Novenber 12'" 2001; no, | do not have a copy
of that.

Q Let nme pass you what |’ve been provided as an
MRl of the brain Novenber 12'", 2001; and if you
can review that for ne?
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A. Yes.

Q Does that appear to show a finding that - an
obj ective finding of sone sort of traumatic
injury?

A. No....It neans that because the patient has
hypertensi on, high bl ood pressure, over tine,
there is - let’s call it scarring of the brain.

We see it in people that have diabetes, and people
t hat have high blood pressure, and elderly
patients, and patients with high chol esterol, and
snokers, and this is not a finding of trauma

Q If we were to try to identify sone objective
signs of a closed head injury, are there such
t hings that you can see?

A. Cccasionally, yes. A brain wave test, called
an EEG which was | ater done, but | did not see
any abnormalities on that. O course, it was done
a year and a half later, | think, alnost. | take
these reports as objective, even though | realize
that it is a question/answer session, these
reports are so lengthy that - and so convoluted in
the way that they are done, that | accept them as
obj ecti ve.

Q And, Doctor, when you refer to, “these” tests,
are you referring to the -

A. The neuropsychol ogical tests, |I'’msorry.

Q - that were conducted by Dr. Johnson?

A.  Yes, yes.

Q Al right. And is it true, Doctor, that you
saw cl ear evidence that there had been trauma to
Ms. Parson’s head?

A. No. | saw her - | can’t renenber the exact

date of her injury, but | saw her in February of
‘02. So - oh, | see that you' re saying. There
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was a set of pictures, | think that was shown to
me some tinme ago - | don't renmenber exactly when
of a great deal of facial bruising, and - but |
don’t recall the date that those pictures were
taken. But | do renenber pictures of facial

brui sing around the eyes and around the face...

Q Were you nmade aware of a head traunma that M.
Par sons suffered?

A. R ght. That was reported to ne on the initial
history. ...

Q Wuld you consider that there was no actua
injury to the brain or nervous system if you
didn’t have an MRl show ng an abnormal brain?

A. No. dosed head injuries are often nornal.
mean, if you |l ook at the person, they don't even
need the bruising around the face to show that.
MRI's can be normal, EEG s can be nornmal, and yet
the patient has synptons fromtheir head injury.
Q And, Doctor - and understand |I’m asking this
froma prospective of a workers’ conp anal ysi s,
but how do you objectively determne that? 1Is it
sinply that the testing or other factors, that you
woul d use to nake an objective determ nation?

A. There' s sone senbl ance of taking the patient
at face value....

A pre-hearing order was filed on Novenber 8, 2005. The
cl ai mant contended that she “was working in the course and
scope of her enploynent on or around Cctober 2001, when she
suffered an injury as a result of a specific incident. At
that time the Caimant fell and hit her head on the nurse’s
station desk. The Caimnt was treated by various

physi ci ans, including Dr. Denetrius Spanos, Dr. Dan Johnson
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and/or Dr. Sanders MKee, and it has been determ ned that
the accident resulted in an injury supported by objective
findings and the injuries are permanent in nature. The

Cl ai mant contends that she is entitled to all appropriate
benefits, including nedical benefits, TID benefits, PPD
benefits, rehabilitation and/ or wage | oss, attorney’'s fees
and all other appropriate benefits.”

The respondents contended that “the benefits and
conpensation for which the claimant presently seeks
entitlenment do not appear related to her Cctober 2001
injury.”

An administrative | aw judge schedul ed a hearing “on the
i Ssues of permanent physical impairment, permanent partial
disability benefits/wage loss, benefits pursuant to Ark.
Code Ann. §11-9-113, and controverted attorney fees[.]”

A hearing was held on Novenber 18, 2005. The cl ai nant
testified that she had | oss of nmenory follow ng the
conpensabl e injury, as well as attention-span problenms. The
claimant testified that she suffered fromdaily headaches.

The adm nistrative | aw judge found, in pertinent part:

4. On Cctober 29, 2001, the claimant suffered a
conpensabl e physical injury to the brain in
addition to her physical injuries to her forehead

and both knees within the course and scope of her
enpl oynment with respondent.



Parsons - F501700 22

5. The claimant reached the end of her healing
period on June 14, 2004.

6. The claimant has suffered a pernmanent physical
i mpai rment in the amobunt of 35%to the body as a
whol e as a result of the conpensable brain injury
gromnng of Cctober 29, 2001, accident.

In addition to her anatonmical i mpai rment, when
the claimant’ s age, education, enploynent history,
and other matters reasonably expected to affect
her future earing (sic) capacity, are considered,
t he evi dence preponderated that the clai mant
has suffered a | oss of earing (sic) capacity in
t he amount of 15% over and above her anatom cal
i mpai r nment .

8. The respondents shall pay all reasonable
hospi tal and nmedi cal expenses arising out of the
i njury of Cctober 29, 2001.

The respondents appealed to the Full Conm ssion. The
Ful | Comm ssion reversed the adm nistrative | aw judge’s
opinion and found that “the claimnt has failed to neet her
burden of proof.”

The Court of Appeals has remanded to the Ful
Conmmi ssi on.

1. ADJUDI CATI ON

A. Conpensability

Ark. Code Ann. 811-9-102(4)(A) defines “conpensable
injury”:

(1) An accidental injury causing
internal or external physical harmto
the body ... arising out of and in the
course of enploynent and which requires
nmedi cal services or results in
disability or death. An injury is
“accidental” only if it is caused by a
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time and place of occurrence[.]

A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
8§11-9-102(4) (D). “Qnojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16)(A) (i).

The cl ai mant nust prove by a preponderance of the
evi dence that her claimis conpensable. Ark. Code Ann. 811-
9-102(4)(E)(i); Stephenson v. Tyson Foods, Inc., 70 Ark.
App. 265, 19 S.W3d 36 (2000). Preponderance of the
evi dence nmeans the evidence having greater weight or
convincing force. Smith v. Magnet Cove Barium Corp., 212
Ark. 491, 206 S.W2d 442 (1947).

In the present matter, the parties stipulated that the
cl ai mant “sustained a head injury” in October 2001. The
claimant testified that she fell and “caught ny forehead and
the top of ny head on the edge of a desk ... Then I fell on
down to the floor and | anded on ny knees and hands.” The
cl ai mant received energency treatnent on Cctober 29, 2001.
The record at that tinme showed hematoma to the claimnt’s
| eft forehead, and slight edema and ecchynosis in the

claimant’s left knee. Dorland' s defines “hemat ona” as
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follows: “a localized collection of blood, usually clotted,
in an organ, space, or tissue, due to a break in the wall of
a bl ood vessel.” The energency room i npression was “soft
tissue trauma to head & knees.” On Cctober 30, 2001, Dr.
Shedd’ s di agnosi s included contusion to the claimant’s |eft
orbit and contusion to left knee. “Contusion” is defined as
“a bruise; an injury of a part without a break in the skin.”
“Obit” is of course “the bony cavity that contains the
eyebal | .”

An MRl taken Novenber 12, 2001 showed “Focal area of
smal | vessel ischema in the occipital |obe on the left,
deep white matter tract probably secondary to hypertension.”
There is no indication that the ischem a and deep white
matter tract was the causal result of the claimant’s fall on
or about October 29, 2001. Dr. Spanos subsequently opined
that the MRl of the claimant’s brain was negative. Dr.
Spanos testified at deposition that the MR did not show
trauma to the claimant’s brain. Dr. Spanos al so interpreted
an EEG study on May 15, 2002 as a “Normal awake EEG
recording.”

The Court of Appeals has reversed the previous Ful
Comm ssion finding in the instant matter and has renmanded

for further findings of fact. The Court states: “The
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Conmi ssion has failed to address Parson’s contention that
she suffered a specific-incident closed-head injury.

Instead, it has changed Parson’s argunent to one of mental
injury or illness. Parson has contended that she suffered a
specific-incident closed-head injury.” The Court directs
the Conm ssion to anal yze the case pursuant to wentz v.
Service Master, 75 Ark. App. 296, 57 S.W3d 753 (2001) and
Watson v. Tayco, Inc., 79 Ark. App. 250, 86 S.W3d 18
(2002) .

In Wentz v. Service Master, supra, the Court reversed
and remanded the Comm ssion’s determ nation that the
claimant was not entitled to additional benefits. The
claimant in wentz had reportedly sustained a concussion as a
result of a fall at work. The claimant informed her
treating physician that she suffered from headaches and
changes in nental status. The Court held in Wentz that
there were objective nedical findings establishing an injury
to the claimant’s brain, and that the objective findings
i ncl uded the diagnosis of concussion by a treating
physician. The Court also relied on a neuropsychol ogi cal
eval uation in holding that wentz had suffered a conpensabl e

injury to her brain.
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In watson v. Tayco, Inc., supra, the Court of Appeals
affirmed the Comm ssion’s finding that the claimnt did not
prove she established a conmpensabl e cl osed-head injury. The
claimant in watson was hit in the back of the head by a
nmetal plate. A neuropsychol ogi st subsequently di agnosed
“organi c brain syndrome, close head injury.” The Ful
Comm ssion affirnmed and adopted an admi nistrative | aw
judge’ s decision that the claimant “failed to establish a
conpensabl e cl osed head injury with nmedi cal evidence
supported by objective findings.” The Court of Appeals in
watson held as follows: “Here, the only evidence suggesting
t hat appell ant sustained a conpensabl e cl osed-head injury
was found in the results of the neuropsychol ogi cal testing;
there was no ot her objective evidence establishing a cl osed-
head injury. The results of the neuropsychol ogical testing
standi ng alone is not enough to establish a conpensabl e
injury; therefore, we affirmthe Conm ssion.”

In the present natter, the parties stipulated that the
cl ai mant sustained “a head injury.” In considering whether
or not the claimnt al so sustained a traumati c conpensabl e
injury to her brain, the Full Comm ssion finds the facts of
the instant case nore anal ogous to the facts of watson,

supra, than to wentz. Although the parties stipulated that
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the instant claimant sustained “a head injury” in Cctober
2001, the evidence does not denonstrate that the clai mant
sust ai ned a conpensabl e physical injury to her brain as a
result of the head injury. The clainmnt was di agnosed as
havi ng hematoma to the |eft forehead and slight edema and
ecchynosis in the left knee. A physician’s inpression on
Oct ober 29, 2001 was “soft tissue trauma to head & knees.”
Subsequent di agnostic testing, nanely the MR and the EEG
did not show that the claimant sustained an injury to her
brain and these diagnostic studies were in fact negative for
any sort of traumatic injuries. Nor can Dr. Shedd s

di agnosis of “contusion to left orbit” be interpreted as
establishing a conpensable injury to the claimant’s brain.
The Full Comm ssion al so does not interpret the findings of
Dr. Johnson as nedi cal evidence supported by objective
findings establishing a conpensable physical injury to the
claimant’s brain. Dr. Johnson opined on June 11, 2002 that
t he clai mant had sustained “an unconplicated mld head
trauma wi thout | oss of consciousness, but w th confusion-

di sorientation for several mnutes.” Dr. Johnson’s

eval uation did not indicate that the claimant had sustained
a physical injury to her brain. Dr. Johnson stated in June

2004, “The enotional - behavorial conponent of post
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concussive syndrone is |likely conplicating recovery.” There
were no indications in either of Dr. Johnson’s reports that
hi s di agnoses were based on objective nedical findings
establishing an injury to the claimant’s brain. The
“phonem ¢ and semantic fluency task” adm nistered by Dr.
Johnson was not an objective nedical finding establishing an
injury to the claimant’s brain. The admnistrative |aw
judge’s finding that the claimant “suffered a conpensabl e
physical injury to the brain” is not supported by any
probative evidence of record. The Full Conm ssion reverses
t hat finding.

B. Anatonical | npairnment

“Permanent inpairnment” has been defined as any
per manent functional or anatom cal |oss renmaining after the
heal i ng period has ended. Excelsior Hotel v. Squires, 83
Ark. App. 26, 115 S.W2d 823 (2003), citing Johnson v.
General Dynamics, 46 Ark. App. 188, 878 S.W2d 411 (1994).
Any determ nation of the existence or extent of physica
i mpai rment shall be supported by objective and neasurabl e
physi cal or nmental findings. Ark. Code Ann. 811-9-
704(c)(1)(B). Ark. Code Ann. 811-9-102(16) provides:

(A) (i) “Qnjective findings” are those findings

whi ch cannot cone under
the voluntary control of the patient.
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(ii1) When determ ning physical or anatom cal

i mpai rment, neither a physician, any other nedical
provi der, an admnistrative |aw judge, the

Wor kers’ Conpensati on Conm ssion, nor the courts
may consi der conplaints of pain; for the purpose
of maki ng physical or anatom cal inpairnent
ratings to the spine, straight-leg-raising tests
or range-of-notion tests shall not be considered
obj ective findings.

(B) Medical opinions addressing conpensability and
per manent i npairnent nust be stated within a
reasonabl e degree of nedical certaintyl[.]

Ark. Code Ann. 811-9-522(g)(1) provides:

(A) The comm ssion, after a public hearing, shal
adopt an inpairnment rating guide to be used in the
assessment of anatom cal i npairnent.

(B) The guide shall not include pain as a basis
for inpairnent.

The Comm ssion has therefore adopted the Guides to the

Eval uation of Permanent |npairnment (4'" Ed. 1993) published

by the Anmerican Medical Association. See, Workers’
Compensation Laws And Rules, Rule 099.34. The Commission is
aut hori zed to decide which portions of the nedical evidence
to credit and to translate this nmedical evidence into a
finding of permanent inpairnment using the AVA GQuides. See,
Avaya v. Bryant, 82 Ark. App. 273, 105 S.W3d 811 (2003),
citing Polk County v. Jones, 74 Ark. App. 159, 47 S.W3d 904
(2001). The Comm ssion may assess its own inpairnent rather
than rely solely on its determnation of the validity of

rati ngs assigned by physicians. 1d
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Per manent benefits shall be awarded only upon a
determ nation that the conpensable injury was the major
cause of the disability or inpairment. Ark. Code Ann. 811-
9-102(4)(F) (ii)(a). “Major cause” neans “nore than fifty
percent of the cause,” and a finding of major cause shall be
establ i shed according to the preponderance of the evidence.
Ark. Code Ann. §11-9-102(14).

In the present matter, the adm nistrative |aw judge
found that the claimant sustai ned “a permanent physical
i mpai rment in the amount of 35%to the body as a whole as a
result of the conpensable brain injury growi ng of October
29, 2001, accident.” The Full Conm ssion reverses this
finding. W find that the claimant did not prove she
sust ai ned any pernmanent physical inpairnent as a result of
the COctober 2001 head injury. The Full Conmm ssion has
determ ned supra that the claimant did not prove she
sust ai ned a conpensabl e physical injury to her brain. W
recogni ze that after the clainmnt reported that she fell,
the clai mant was di agnosed with henmatoma to the |eft
forehead and soft tissue trauma to the head. However, an
MRl taken in Novenmber 2001 did not denonstrate that the
claimant had sustained an injury to her brain as a result of

the fall. Dr. Spanos noted in his nedical reports and his
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deposition testinony that there was no evi dence of a
traumatic brain injury. Dr. Spanos al so recogni zed that an
EEG study perfornmed in May 2002 was nor nmal

Dr. Johnson exam ned the claimant on two occasi ons,
June 11, 2002 and June 14, 2004. Neither of Dr. Johnson’s
reports show that the claimant sustained a pernmanent
inmpairment as a result of her head injury. Dr. Johnson in
June 2002 described “cognitive deficiency” and “m|d head
trauma,” but there is no indication that this description
was based on objective nedical findings not within the
claimant’s voluntary control. See, Watson v. Tayco, Inc.,
supra. Dr. Spanos admtted at deposition that he did not
know how Dr. Johnson adm nistered his tests or what
nmet hodol ogi es Dr. Johnson enployed to ensure that his
findings were based on objective data. Nor does the record
show t hat the Phonem c and Semantic Fluency Task
adm ni stered by Dr. Johnson in June 2004 was based on
obj ective nedical findings not within the claimant’s
vol untary control

On June 27, 2005, Dr. Spanos wote that the clai mant
had sustai ned “25-50% permanent inpairnment for “noderately
severe cognitive decline.” This finding is entitled to

m nimal weight, in that there is no indication that this
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purported cognitive decline was based on objective findings.
Dr. Spanos testified that his finding of “cognitive decline”
was based on Dr. Johnson’s testing, but that he did not
“understand exactly” how this testing was adm ni stered. The
Ful | Comm ssion notes that Dr. Johnson did not assign a
permanent inpairnment rating. Dr. Spanos testified that he
assigned the claimant “approxi mtely 35 percent for her
cognitive decline, and 35 percent for her headache, which is
again, erring on the lower end of the scale.” Dr. Spanos
testified that the purported 35% rating for headaches was
taken fromthe CGuides, “15.9, Headache.” Dr. Spanos’ rating
in this regard was taken from Chapter 15 of the Guides,

whi ch deals exclusively with “Pain.” Pain is by definition
a subjective criterion and cannot be relied upon to assess a
per manent physical inpairnent. See, Ark. Code Ann. 811-9-
102(16) (A) (ii).

Based on our de novo review of the entire record, and
pursuant to the remand fromthe Court of Appeals, the Ful
Comm ssion finds that the claimnt did not prove that she
sust ai ned a conpensable injury to her brain. W also find
that the claimant did not prove she sustained any permanent
physical inpairnment as a result of her conpensabl e head

injury. Because the claimnt did not prove she sustained
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any conpensabl e permanent anatom cal inpairnment, the
claimant al so did not prove she was entitled to any wage-

| oss disability. See, Wal-Mart Stores, Inc. v. Connell, 340
Ark. 475, 10 S.W3d 727 (2000). The Full Comm ssion
reverses the admnistrative |law judge’s finding that the

cl ai mant sustai ned a conpensabl e physical injury to her
brain. W also reverse the admnistrative |aw judge’'s
finding that the claimnt proved she was entitled to award
of permanent physical inpairnment and wage-loss disability.
This case is denied and di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Conmmi ssi oner Hood di ssents.

DI SSENTI NG OPI NI ON

| must respectfully dissent fromthe Majority
opinion finding that the claimant did not sustain a
conpensable brain injury. In ny opinion, the Majority
has erred by failing to consider any subjective evidence

with regard to whether the clai mant sustained a
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conpensabl e injury and therefore has comrtted
reversible error. | find that the clai mant has
sust ai ned a conpensable injury and that she is entitled
to the nedical benefits, inpairnment rating, and wage
| oss benefits as previously set forth by the
Adm ni strative Law Judge.

The claimant in the present case worked as an
LPN for the respondent enployer. The claimant testified
that the accident giving rise to the present claim
occurred on Cctober 29, 2001. The claimant descri bed
the incident as foll ows,

Q And let’s tal k about what
happened on that norning. Tell ne
specifically what you renenber.

Q (sic) I know I had been noved
over to 3 E because they needed a
nurse over there. And the best |
can renenber as | was wal ki ng back
to the desk with a chart in nmy hand
to do sone of ny charting, and ny
feet just like stuck to the floor,
both of them and | stopped and fell
forward and caught ny forehead and
the top of ny head on the edge of a
desk, like this one here
(indicating). Then I fell on down
to the floor and | anded on ny hands
and knees.

An energency roomreport dated Cctober 29,

2001, indicates the claimant reported falling, hitting
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her forehead, and then both knees. The cl ai mant
reported that she did not | ose consciousness, but did
feel faint. The clainmnt was noted to have hemat oma of
her forehead, and to have bruising and edena of her
knee. She was diagnosed with soft tissue trauna to the
head and knee. The claimant began suffering from
“spells” where she felt |like she was going to fall. On
Novenber 8, she was noted to have bruising of her | ower
eyelids. The claimant was di agnosed with a contusion to
the supra orbital area of her brain and referred for an
VRl of her brain.

Accordingly, on Novenber 12, 2001, the
claimant submitted to a MRl scan of her brain. She was
noted to have a contusion to the supra orbital region on
the right side and to suffer from headaches. The
claimant was noted to have, “Focal area of small vessel
Ischema in the occipital |obe on the left, deep white
matter tract probably secondary to hypertension.”

On February 13, 2002, the claimant was treated

by Dr. Spanos. The clainmant reported that she had, “no
significant past nedical history of headaches ot her than

a rare occasional mgraine.” The claimnt reported that
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she had sustained an injury after falling, hitting her
forehead on a counter, and falling to the floor. She
reported that since the incident, she had been suffering
from headaches whi ch were acconpani ed by nausea and
vomting and |l oss of vision. The claimant also reported
that the | oss of vision sonmetimes occurred wi thout the
headaches, and reported that she woul d have near
syncopal episodes. The claimnt was prescribed Topamax
for “posttraumati c cephal gia”. The claimant conti nued
with treatment and reported limted resolution of her
synptonms. On May 9, 2002, the clainmant reported that
the pain of her headaches had resol ved sone 70%in
severity of pain, but not in frequency of occurrence.
The cl ai mant al so expressed concern about conti nued
menory | oss and “near syncope” incidents. The
claimant’ s dosage of Topanax was increased and she was
referred for an EEG and a neuropsychol ogi cal eval uati on.
The EEG returned as nornmal and on June 11,
2002, the claimant submtted to a neuropsychol ogi cal
exam nation. The claimant recounted the fall and again
reported she had no | oss of consciousness but that she

had suffered a brief alteration of consci ousness,
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i ncl udi ng being dazed. The claimant al so reported
menory problens, difficulty with probl em sol ving,
decreased focus, and difficulty in being able to think
clearly. The claimant reported increased depression and
reported that she was having “spells” and vision
problens. She related the synptons to the fall. The
clai mant reported that she had suffered from

“occasi onal headaches” and depression in the past.

Dr. Johnson noted the claimant’s over al
functioning was within normal |imts, but indicated that
the claimant did have cognitive deficiencies in the area
of attention, and nmenory. Dr. Johnson noted,

On a three subtest, verbally
nmedi at ed conposite i ndex which
measures attention and
concentration, as well as the
ability to hold and mani pul ate bits
of information in imrediate working
menory, Ms. Parson’s performnce was
in the |l ower portion of the Low

Aver age range approachi ng Borderline
| npai r ed.

Dr. Johnson i ndi cat ed,

Ms. Parson’s attention abilities are
| ower than the expectations based on
her current |evel of overal
cognitive functioning, nmenory
abilities, and nost |ikely represent
sonewhat of a decline conpared to
pre-norbid functioning.
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Dr. Johnson also noted the claimant, in addition to
havi ng neurocognitive defects, appeared to have synptons
related to depression. Dr. Johnson opined,

Etiol ogically, based on description
of injury, available nedical

reports, and current

neur opsychol ogi cal assessnent
results, the patient appears to have
experiences (sic) an unconplicated
mld head trauma w t hout |oss of
consci ousness, but w th confusion

di sorientation for several m nutes.
Research indicates that in the vast
majority of these cases, the primary
cognitive sequel ae are problens with
concentration and thinking skills.
This is consistent with the
patient’s current neuropsychol ogi cal
testing. A mjority of patients

wi th unconplicated mld/ mnor head
trauma typically return to baseline
functioning typically within a few
nonths. Attentional abilities can
be noticeably adversely inpacted by
el evated | evel s of enoti onal

di stress. Based on avail able

i nformati on, Ms. Parson nost |ikely
experienced a clinically significant
| evel of depressive/dysthmic and to
a |l esser extent anxi ous synptons
prior to her fall; however, these
synptons appear to have been
exacerbated significantly by her
current general nedical condition,

| oss of work, etc. that has occurred
since the fall. The enotional

behavi oral conponent is |ikely
conplicating/sl ow ng her recovery

t owar ds baseline cognitively.



Parson - F501700 39

Based on these findings, Dr. Johnson recomended
neur opsychol ogi cal intervention to help the clainant
with enmotional issues. He also indicated the clai mant
coul d benefit from nedication, including Effexor for
depression, and recommended she be reassessed in 6 to 12
nont hs.

On July 11, 2002, the claimant returned to Dr.
Spanos. Dr. Spanos noted the claimant had, “near
conpl ete resol uti on of headaches”. Dr. Spanos al so
noted the cl aimant had scored in the 87% for nmenory with
an 1Q of 98, and indicated the clainmant’s “depression
score was high”. Dr. Spanos continued the clainmant on
Topamax and noted the clai mant was consi dering
undergoi ng a PET scan for functional testing. The
claimant continued to report headaches and nenory | oss.

On Cctober 14, 2003, the claimnt reported
that she had only suffered fromthree headaches within
the last 10 %2 nonths, but that her nenory continued to
decline. The claimant was di agnosed with post-
concussi ve headaches and declining nenory. Dr. Spanos
noted the claimant’s nenory | oss could be a side effect

of the Topamax and decreased her dosage. Despite the
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clai mant’ s change in dosage, she continued to suffer
frommenory problens. On Novenber 24, 2003, Dr. Spanos
not ed,

The patient’s headaches remain wel |

controll ed but her nenory has

remai ned unchanged. She is unable

to recall the nedications at work

and to who they are to be given.

She deni es ot her synptons of

di pl opi a, visual l|oss, dysarthria,

aphasi a, focal weakness, nunbness,

i ncoordi nation, |oss of

consci ousness, or seizure like

activity. She has to nake lists of

t he things she needs to do on a

daily basis and this is not her

nor m
The cl ai mant was agai n di agnosed wi th post concussive
headaches and nmenory decline. Dr. Spanos placed the
claimant at MM and indicated, “Although the patient’s
cognitive function renmains fairly good according to her
neur opsychol ogi cal evaluation it is worse than her
prenmorbid condition.”

On January 5, 2004, Dr. Spanos opined the
clai mant woul d likely need nedication to control her
headaches and indicated that he believed they were
caused by the trauma due to the fall. He also indicated
the claimant had confirned inpairnment as noted by the

neur opsychol ogi cal eval uation. The clai mant conti nued
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to receive care fromDr. Spanos for managenent of her
headaches.

On May 25, 2004, Dr. Spanos noted the clai nant
suffered with headaches which occurred approxi mately
four times per week. Dr. Spanos opined,

| do not feel that the patient’s

headaches are related to m grai ne

but rather to her history of traunm

Her headaches are of variable

i ntensity.

According to the guides to the

eval uati on of permanent inpairnent

the patient suffers fromchronic

pai n predom nantly of marked

Intensity wth frequent

presentation.

The claimant submtted to anot her
neur opsychol ogi cal test on June 14, 2004. The cl ai mant
was noted to suffer fromworsening of nmenory, attention
span, and verbal conprehension. She also reported an
i ncrease in depression. The clainmant was noted to have
i nproved in sonme areas of functioning, but to have
stayed the sanme or to have declined in other areas.
Specifically, the claimant’s ability to navigate
verbal |y nmedi ated tasks declined, and the claimant’s

menory proficiency declined.
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On June 27, 2005, Dr. Spanos, in response to a
guestionnaire, indicated the claimant’s headaches and
menory | oss were caused by her work injury and were
supported by objective findings of a head injury. He
further indicated the claimnt’s work acci dent was the
maj or cause of those conditions and rated the clai mant
with a 70%rating to the body as a whole. To the side,
he apparently wote that the clainmant had a 25-50%
rating which was related to her cognitive decline and
that 20-30% of the rating was for the claimant’s back.

The claimant testified that as a result of the
fall, she sustained extensive bruising on her face which
extended to both of her eyes and down her cheeks. She
al so said she sustained bruising and swelling to her
knee. The claimant said that imediately after falling
she felt “woozy and funny”, and that her head hurt. The
claimant said that she was taken to the energency room
but she could not recall whether she was transported or
wal ked. She indicated that while she had a vague nenory
of the accident, she was relying on the records

regardi ng what transpired. The claimant also testified
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t hat she could not renmenber if she went back to work
i mmedi ately after being treated.

The claimant testified that prior to falling,
she had suffered two heart attacks, had problens with
her shoul ders, had back probl ens, el bow probl ens, and
knee problens. However, despite these various injuries,
she was able to work without difficulty. She testified
that after falling, she began suffering from®“spells” in
whi ch she felt |ike she was going to fall. She
i ndicated that the spells would last a matter of seconds
or mnutes and that she still suffers fromthem She
attributed the spells to the injury at work and deni ed
having the “spells” before falling. She said that she
had spells several tinmes a day i mediately after
falling, but that she does not suffer fromthem as
frequently now.

The cl ai mant further described that she now
suffers from headaches on a daily basis and that she has
to take Topanmax and Stadol for the headaches. The
claimant candidly admtted she suffered from headaches
prior to the fall, but said that the headaches after the

fall were different and nore severe. Likew se, the
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claimant testified that she suffers fromnenory |oss and
a loss of attention span due to the fall.

The deposition testinony of Dr. Spanos was
al so included in the record. Dr. Spanos testified that
he believed the clai mant had sustai ned an i npairnent of
35% to the body as a whole due to her cognitive decline.
He further indicated that he had given her a 35%rating
for her headaches. Dr. Spanos indicated both of those
ratings were on “erring on the |ower end of the scale”.
Dr. Spanos noted those ratings were based on the
cl ai mant’ s neuropsychol ogi cal testing and said that
whil e portions of the test were based on subjective
criteria, there were built in validity controls to nake
sure the tests were accurate. He further noted that Dr.
Johnson’s report seened to be consistent with his
opi nion, and noted that the evaluation perforned by Dr.
O Sull'ivan was al so consistent with both his and Dr.
Johnson’s reports. Dr. Spanos noted the clai mant had
reported having a history of having an occasi onal
m graine and indicated that such a condition would not

detract fromhis opinion on the clainmant’s inpairnent.
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Dr. Spanos al so indicated that the clai mant
suffered frombruising and that while the claimant’s M
was normal, often closed head injuries did not result in
abnormal tests. In explaining this, he noted that often
epi l eptic children who seize on a weekly basis often do
not have abnormal objective testings, despite the fact
that they have sone abnormality in their brain.

This case is on remand for the Conm ssion to
consider the claimant’s requests for benefits under a
specific incident injury analysis. After a review of
the record, | find that the claimant has shown that she
sustai ned a conpensabl e closed head injury, for which
she is entitled to ongoing nedical treatnent, and for
which she is entitled to a 35% inpairnment rating. The
maj or issue in this case is really whether the clai mant
can show that she has sustained a conpensable brain
injury and whether the injury was the major cause of any
rel ated inpairnment rating.

The Majority has concluded that the clai mant
did not sustain a brain injury because diagnostic tests
to her brain returned as normal. However, | believe

that to find that all other objective evidence has no
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validity or weight in determning conpensability for a
brain injury is seriously flawed. Not only is this
rationale in contradiction to the previous cases on this
issue, it is also conpletely at odds with the expert

opi nion of Dr. Spanos, who testified that serious brain
di sorders often fail to show up in diagnostic tests. In
nmy opinion, the fact that brain injuries often do not
show up in diagnostic tests is precisely the reason that
ot her objective evidence has, in the past, been given
great weight in proving a conpensable brain injury.
Furthernore, because the Majority has refused to
consider the other objective evidence in the record,

t hey have held this claimant to an inpossibly high
burden of proof in show ng she sustained a conpensabl e

I njury.

In the present instance, it is undisputed that
the claimant fell at work and hit her head during the
process. The clainmant was noted to have soft tissue
swel ling and hematoma at the energency room
Additionally, the claimnt submitted pictures evidencing
the severity of her bruising. Likew se, the claimant

was noted to have bruising in the supra orbital area on
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Novenber 8, 2001. The claimant inmedi ately began
presenting with synptons such as headaches, suffering
from*“spells”, blurred vision, and | oss of nenory.
These conplaints were consistent with a brain injury and
t hough objective testing failed to reveal abnormalities,
the clai mant was repeatedly di agnosed with “post
concussi ve headaches”, indicating she sustained a
concussion. The claimant’s brain condition was wel |l
docunent ed t hroughout the course of her treatnent and
during her neuropsychol ogical testing. In ny opinion,
the claimant’s presentation with bruising is objective
evi dence supporting a finding of conmpensability and
I mpai rment. Li kewi se, the concussion was objective.
Finally, the neuropsychological testing itself, is
obj ective in nature, and shows the claimnt’s nenory
decl ine and headaches are due to a brain injury.

There are two rel evant cases that are directly
on point. They are Wentz and Watson. |In Wentz, the
cl ai mant worked as a cleaner. She was injured when she
fell and hit her head and the right side of her face on
a concrete floor. She did not seek inmmedi ate nedi cal

attention but was | ater diagnosed with a concussion. A



Parson - F501700 48

short tinme after being injured, the clainmnt presented
to the hospital and reported havi ng headaches and
changes in her nmental status. She was referred to a
neur opsychol ogi st. A neuropsychol ogi cal eval uati on was
performed and the clai mant was di agnosed with having an
organi c brain disorder that was secondary to a cl osed-
head injury. The doctor responsible for testing the
claimant testified that the results of the

neur opsychol ogi cal eval uati on were dependent on the
claimant’s voluntary responses. However, he al so

i ndicated that the claimant was not intelligent enough
to mani pulate the results of the test and indicated that
It was virtually inpossible to mani pulate the results of
such a test. [|d.

In Wentz, the Adm nistrative Law Judge found
that the claimant sustai ned conpensable injuries to the
jaw and face but that she had not sustained a
conpensable brain injury. The Comm ssion affirnmed and
adopted the decision as their owmn. On appeal, the Court
of Appeal s reversed and remanded the case, finding that
the clai mant had sustained a conpensable brain injury.

In making this finding, the Court noted that the
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clai mant’ s physical synptonms of nausea, voniting, and
light sensitivity did not present until after she fell.
They further noted that the clainmant was noted to have
cognitive defects after falling and that her
intellectual capacity had decreased. They also called
attention to the fact that the claimant had been

di agnosed with a concussi on and specifically noted that
during a fall it would be conceivable for a claimant to
have jarring of the brain. 1d.

In the case of Watson, the claimant was
restocki ng cartons when she was hit on the back of the
head by a netal plate that fell. The clainmant presented
at the energency roomw th weakness, nausea, dizziness,
blurred vision, and tingling in the upper extremties.
The claimant was referred to have neuropsychol ogi cal
testing and was di agnosed with an organic brain injury.
The respondents controverted the claim At the tine of
the hearing, the clainmant testified that she suffered
fromcognitive problens and suffered | oss of bal ance and
headaches. She also said that prior to her injury she

had not experienced such synptons. |d.
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In Wat son, the Adm nistrative Law Judge found
t he clai mant had not sustained a conpensable brain
injury. That decision was affirnmed by both the
Comm ssion and the Court of Appeals. The Court
specifically noted that the only objective evidence of a
cl osed head injury was found in the formof the
neur opsychol ogi cal testing. The Court indicated that
wi t hout ot her objective evidence to establish a closed-
head injury, there was insufficient evidence to show
that the cl ai mant sustai ned a conpensable injury. The
Court went on to distinguish the holding of Wentz by
noting that in Wentz other evidence in the form of
medi cal testinony showed objective evidence of a brain
injury and that such was sufficient to show a
conpensable injury. Id.

In my opinion, the present case is nore
simlar to Wentz than Watson. In fact, the facts of the
case are virtually indistinguishable wwth Wentz. Though
the Majority has concluded that this case is nore
simlar to Watson, they have provi ded no reasonabl e
basis for doing so. Instead, they have sinply refused

to acknowl edge that just as in Wentz, the clainmant in
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the present case had an objective injury in the form of
brui sing and a concussion. Each of these would support
a finding of a conpensable brain injury. Additionally,
the claimant had cognitive defects as shown by
neur opsychol ogi cal testing, which is al so objective.
Just as in Wntz, the claimant in the present
case had no history of nenory | oss. I n both instances,
the claimants fell and struck their head. Likew se, in
bot h i nstances, the claimants had m ni mal outward
obj ective findings and had no diagnhostic brain testing
to show abnormalities. Yet, both clainmnts were
di agnosed with concussi ons and presented with classic
neurol ogi cal deficits, including, headaches, enotional
probl ens, and nenory loss. Just as in Wentz, the
claimant in the present case also suffered from
docunented | oss of nenory by neuropsychol ogi cal testing.
Additionally, the claimant in the present case al so
suffered from extensive bruising and was di agnosed with
a post-concussive condition.
Additionally, I note that in the present case,
Dr. Spanos testified that the neuropsychol ogi cal testing

had built in safeguards and that he accepted the results
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of the test as being objective. This is exactly I|ike
Wentz, in that the claimant had objective findings and
then a physician testified that her inpairnment was shown
by objective findings. 1In fact, there is not a single
doctor in the present case who did not note the cl ai nant
suffered froma closed head injury or failed to
attribute the claimant’s | oss of nenory and headaches to
any incident other than the fall at work.

The Majority argues this case is |ike Wtson.
However, they are m staken. As previously discussed,
the claimant in the present case had objective synptons
in the formof bruising, a concussion, and
neur opsychol ogi cal testing. |In contrast, in Watson, the
only findings showing a closed head injury was the
neur opsychol ogi cal exam The Court indicated that such
was not sufficient, by itself, to show conpensability.
That is substantially different than the instant case.
The claimant in the instant case was repeatedly noted to
suffer frombruising to her head and face. These are
t he objective findings which were in addition to the
neur opsychol ogi cal testing. Furthernore, the clai mant

was di agnosed wi th post-concussi ve headaches, indicating
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that she had sustained a concussion. Finally, in this
case, Dr. Spanos testified the claimant had a brain
injury, whereas in Watson, no such opinion was provided.
In my opinion, pursuant to the rationale of Watson, the
bruising, in conjunction with the neuropsychol ogi cal
testing, would be sufficient in order to satisfy the
criteria for conpensability. However, when considering
that the claimant was al so noted to have sustained a
concussion in addition to bruising, and Dr. Spanos
testified the claimant had a legitimte injury that
caused inpairnment, it is even nore apparent that even
under the rationale of Watson, the clai mant has nmet her
burden of proof.

Furthernore, as has recently been noted by the
Arkansas Court of Appeals in multiple cases, a
conpensabl e injury only need be supported by objective
findings. As such, the claimnt only need to show
m ni mal objective findings in order to show that she

sustai ned a conpensable injury. In Singleton v. Cty of

Pine Bluff, CA06-398 (Ark. App. 12-6-2006), the Court

not ed,

Al though it is irrefutably true that
the | egislature has required nedical
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evi dence supported by objective
findings to establish a conpensable
injury, it does not follow that such
evidence is required to establish
each and every el enent of
conpensability. Stephens Truck Lines
v. MIllican, 58 Ark. App. 275, 950
S.W2d 472 (1997). Al that is
required is that the nedica

evi dence of the injury and

i npai rment be supported by objective
findings, Ark. Code Ann. 88 11-9-102
(4) (D) and 11-9-704(b)(4)(B) (Repl.
2002), i.e., findings that cannot
come under the voluntary control of
the patient. Ark. Code Ann. §
11-9-102 (16)(A) (i).

In sum | find that the claimant’s cl osed head injury is
supported by objective findings as evidenced by the
brui sing of the claimant’s head, the diagnosis of post-
concussi ve headaches, the claimant’s subjective
conpl ai nts of neurol ogi cal problens, and the results of
t he neuropsychol ogi cal tests. Dr. Spanos provided
convincing testinony that was based on objective
findings that the claimant sustained an injury and
i npai rment due to her fall at work.

| further find that the claimant is entitled
to related nedical treatnent for her brain injury.
Arkansas | aw provi des that the enpl oyer shall pronptly

provide for an injured enpl oyee such nedical treatnent
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as may be reasonably necessary in connection with the
injury received by the enpl oyee. Ark. Code Ann. 8§
11-9-508(a). The clai mant nust prove by a preponderance
of the evidence that he is entitled to additional

medi cal treatnment. Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W3d 153 (2003). What constitutes
reasonably necessary nedical treatnent is a question of

fact for the Comm ssion. Dalton v. Allen Eng'q Co., 66

Ark. App. 201, 989 S.W2d 543 (1999).

In this instance, the claimnt, while
suffering frompre-existing mgrai nes, has sustained a
sharp increase in the frequency and severity of her
headaches since falling. The claimant’s treating
physi ci an, Dr. Spanos has opined the claimnt wll
likely need to continue receiving nedication for those
headaches. Though the respondents now controvert the
claimant’s entitlenment to benefits, the parties agree
they paid for all treatnment until June 2004, including
the claimant’ s treatnent for these headaches.
Furthernore, and as previously discussed, every doctor
has attributed the claimnt’s headaches to the fall at

wor k, thus indicating her need for ongoing nedical care
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i s reasonabl e and necessary in treating her conpensabl e
i njury.

| further find that the claimant has shown she
is entitled to a 35% inpairnent rating in relation to
her cognitive deficits. This inpairment rating is
supported by objective findings in the formof the
neur opsychol ogi cal test show ng inpairnent.
Furthernore, the injury was the major cause of the
claimant’ s inpairnent.

Per manent benefits shall be awarded only upon
a determnation that the conpensable injury was the
maj or cause of the disability or inpairnment. Ark. Code
Ann. 8 11-9-102(F)(ii)(a). If any conpensable injury
conbines with a preexisting disease or condition or the
nat ural process of aging to cause or prolong disability
or a need for treatnent, pernanent benefits shall be
payabl e for the resultant condition only if the
conpensable injury is the major cause of the pernmanent
disability or need for treatnment. Ark. Code Ann. 8§
11-9-102(F) (ii)(b). "Mnjor
cause" neans nore than fifty percent (50% of the cause.

Ark. Code Ann. 8§ 11-9-102(14)(A).
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In order to assess anatom cal inpairnment, the

Comm ssi on has adopted the Guides to the Evaluation of

Per manent | npairnment (4th ed. 1993). See, Ark. Code Ann.

§ 11-9-522(g); Conmission Rule 099.34. Any determ nation
of the existence or extent of physical inpairnment shal
be supported by objective and neasurabl e physi cal
findings. Ark. Code Ann. 8§ 11-9-704(c)(1)(B)

Dr. Spanos, the claimant’s treating physician
assessed the claimant with a 35% i npairment rating for
her headaches, pursuant to the Guides. He further
assessed her with an additional 35% i npairnment rating
for her cognitive deficits pursuant to the Guides. The
Adm ni strative Law Judge awarded the claimant a 35%

i mpai rment rating, but it appears that rating was given
with regard to the claimant’s deficit in nmenory | oss
rather than for her headaches.

After reviewing the record, | find that the
rating of 35% shoul d have been upheld. The respondents
essentially argue that the claimant did not sustain an
I mpai rment because her | oss of cognitive function was
related to her depression rather than due to her cl osed

head injury. They further assert that the claimant’s
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i mpai rment rating was based on having a headache.
Finally, the Majority argues that the opinion of Dr.
Spanos shoul d be rejected because he did not conduct the
neur opsychol ogi cal test and may have taken subjective
criteria into consideration when giving an inpairnent
rating.

| first address the Majority’s dism ssal of
Dr. Spanos’ opinion. In ny opinion the Majority errs in
asserting that the opinion of Dr. Spanos shoul d be
rej ected. Though Dr. Spanos did not conduct the
neur opsychol ogical test hinself, there is sinply no
reason to refuse his opinion. | find that to be
particularly true since the claimnt was subjected to
repeated testing which showed she had a decline in her
menory. Additionally, Dr. Spanos testified that there
were built in safeguards in the test to make sure that
the results were valid. As previously discussed, the
Court has in the past, considered such a test to be
objective in nature. Furthernore, | sinply cannot
support any decision finding that subjective criteria
nmust be di scounted. As discussed previously, the Court

of Appeals has specifically indicated that once
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obj ective findings exist, subjective criteria may be
considered. Thus, the Majority’s opinion on this issue
is sinply not in accordance with the | aw.

Wth respect to the claimnt’s request to
benefits related to her | oss of cognitive function and
headaches, | have extensively discussed the causal
connection between the claimant’s injury and nenory
|l oss. | have al so discussed the fact that the clai mant
only need objective findings in support of showi ng a
conpensabl e injury or inpairnment rating.

It is inportant to note in this case that
every physician believes the claimant’s headaches and
menory |l oss are directly related to the conpensable
injury. Additionally, every physician has related the
claimant’s conditions, and nore specifically, her nenory
loss, to the fall at work. As has been frequently noted
by the courts, while the Comm ssion is free to weigh the
nmedi cal evidence, it cannot arbitrarily disregard

nedi cal evi dence. See, Patchell v. Wal-Mart Stores, 86

Ark. App. 230, 184 S.W3d 31 (2004).
Dr. Spanos has opined the claimant’s injury

was the major cause for her condition. Additionally,
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while Dr. Johnson noted the clainmant did suffer from
depression and opined that m ght cause her to recover
nore slowy, that is a separate issue fromthe
claimant’ s declined nmenory and i ncrease in headaches.
Furthernore, while Dr. Johnson indicated that the

clai mant’ s depressi on woul d cause her to have a delay in
heal i ng neurologically, the claimant was placed at MM
on Novenber 24, 2003, and yet she still suffered from
neur ol ogi cal defects. Finally, | note that even if
there is a psychol ogi cal component to the claimnt’s
menory |loss, it is apparent that the mpjor cause of the
claimant’ s nenory | oss and her headaches are due to her
head injury and are not benefits imted by Ark. Code
Ann. 811-9-113, as suggested by the respondents.

The respondents al so argue the claimant did
not provide accurate history as to the frequency of her
pri or headaches. | reject such an argunent. First, |
note that the Admnistrative Law Judge did not award the
claimant an inpairnment for her mgraines. | also note
that while the claimant admttedly suffered fromprior
m graines, there is sinply no convincing evidence that

they occurred as frequently as they did after falling.
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Furthernore, and nore inportantly, the only plausible
explanation for the claimant’s nmenory loss is her fall.
As previously discussed, the claimnt presented with
vari ous objective findings which clearly indicate the
cl ai mant sustained a brain injury which caused nenory

| oss.

In sum | find that the Majority is holding
the claimant to an inpossible burden of proof. The
unrefuted evidence is that the claimant fell at work,
struck her head, and has suffered nenory |oss due to a
brain injury. The objective nature of the claimant’s
injury is well docunented and there is not a single
physician in the record that has expressed an opinion
that the claimant did not sustain a brain injury.
Though the claimant is required to show an objective
injury, she is not required to show that every aspect of
her condition can be objectively proven. Furthernore,
I n an instance such as this, where the expert nedical
testinmony reveals that brain injuries are often not
shown by di agnostic testing, to require such proof, and
ignore all the other objective evidence in the record,

Is to essentially find that brain injuries are sinply
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not conpensable as a matter of law. Such a finding is
not in accordance with the purpose of the Wrkers’
Conpensation acts or the law on this issue.

Accordingly, | nust respectfully dissent.

PH LI P A HOOD, Comm ssi oner



