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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F313430   

DENNIS PARKER,
EMPLOYEE                               CLAIMANT

PETIT JEAN POULTRY, INC.,
EMPLOYER                               RESPONDENT

LIBERTY MUTUAL FIRE INS. CO.,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED AUGUST 29, 2007

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE BYRON COLE RHODES,
Attorney at Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 9, 2007.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation
Commission has jurisdiction of the parties and
subject matter of this claim.

2.  Pursuant to the stipulations of the
parties and the record, the employment
relationship existed at all pertinent times;
the claimant’s average weekly wage was $324.00
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on August 20, 2003; and, although initially
accepted as compensable, the claim has been
currently controverted in its entirety.

3.  The preponderance of the credible evidence
fails to show either that the claimant
sustained an injury to his low back arising
out of and in the course of his employment on
or about August 20, 2003, or that a
compensable injury has been established by
medical evidence, supported by objective
findings.

4.  The Motion for Costs should be granted, so
that claimant’s counsel, not the claimant,
should be required to pay costs as follows:
(1) $40.92 for witness mileage reimbursement;
(2) $172.50 for preparation by respondent’s
counsel for the previous hearing; and (3)
$115.00 for attendance at the previous hearing
by respondent’s counsel.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injury is, indeed, an injury
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covered by the Act; however, the claimant has failed to

establish the elements necessary to prove the

compensable injury by a preponderance of the evidence. 

Therefore we affirm and adopt the January 9, 2007

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the Majority

opinion, which finds the claimant failed to show he

sustained a compensable injury to his back.  After a de

novo review of the record, I find that while the

claimant was a poor historian, he was credible. 

Furthermore, I find that the claimant’s testimony, in

conjunction with the medical evidence, shows he

sustained a compensable injury.  Accordingly, I would
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have reversed the Administrative Law Judge and awarded

all requested benefits.

          The claimant admittedly suffered from a pre-

existing back injury, which was sustained while serving

in the military in the late 1970s.  The claimant was

able to return to work after his injury but candidly

admitted that he had intermittent pain related to his

pre-existing injury.

          The claimant testified that he had worked as a

“dumper” for the respondent employer for eight years

before his injury.  He indicated the job required him to

lift up to 70 pounds.  The claimant said that on

occasion, he would suffer back pain due to his pre-

existing injury.  The claimant further acknowledged that

in 2003, before his work-related injury, he had x-rays

taken of his back and was given pain medication. 

However, the claimant said he was able to continue

working.

          The claimant testified that at the time of his

work-related injury, he was working in the lug room, a

job which required him to perform heavy lifting and to

dump ice out of bins as heavy as 70 pounds.  The

claimant described that as he was emptying an ice-filled

bin, he felt a pop in his back.  The claimant reported
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the injury to the nurse but continued to work.  The

claimant described that the pain in his back after the

injury was more severe than it had been previously.  

          The following day, the claimant reported the

injury again, but the respondents did not send him to

the doctor.  The claimant continued working, but said

that on occasion, he was given lighter duties due to his

back.  Eventually, the claimant was sent home due to

being unable to perform his job duties.  The claimant

testified that he provided the employer with doctor’s

slips and that at the end of 12 weeks, he asked if he

could return to work in a light duty capacity.  Despite

these efforts, the respondent-employer did not provide

any.

          Around six months after being injured, the

claimant applied for Social Security Disability

benefits, which were granted.  The claimant continues to

receive care from the VA hospital and denies sustaining

any injuries subsequent to the incident in question.  He

continues to be symptomatic.

          The Administrative Law Judge and the Majority

deny the claimant benefits on the basis that he suffered

from a pre-existing condition rather than an

aggravation.  In supporting this denial, the Majority
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concludes that the claimant did not provide credible

testimony or evidence that he sustained a work-related

injury at work in August 2003.  In particular, the

Majority concludes that the claimant already suffered

from pain before the August 2003 incident.  The Majority

also concludes that the claimant did not consistently

report that he sustained a work injury and that,

therefore, he is not credible.  However, after reviewing

the record, I must disagree with the Majority’s

conclusions.

          While there are minor discrepancies in the

medical records and the claimant’s testimony regarding

when his pain started, the preponderance of the evidence

shows that the claimant’s testimony regarding how he

sustained his injury was credible.  Furthermore, I find

that the claimant’s testimony regarding the onset and

severity of his pain was credible.  

          The respondents and the Majority contend that

the claimant’s testimony was that he had never suffered

from recurring pain until after the August 2003,

incident.  While the claimant’s testimony was difficult

to follow at times, I believe that he was consistent in

maintaining that he had pain before the injury at work. 

However, that pain was exacerbated by the work-related
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injury and resulted in his need for additional

treatment.  I further find that the medical records also

support such a conclusion. 

          In this instance, I find that it is of

significant importance that the claimant was able to

work prior to the August 2003 incident.  Yet,

afterwards, he was not.  Additionally, the Employee’s

Treatment Record indicates that on August 20, 2003, the

claimant went to the company nurse, and reported that he

suffered from back pain.  Though the claimant did not

explicitly indicate that his back pain was work-related,

I find that it is simply not plausible that the claimant

would report the injury to the nurse, and then later

tell doctors his injury occurred on that date unless,

that was, in fact, the truth. 

          I also find that the medical evidence

corroborates the claimant’s testimony.  On January 28,

2004, Dr. Scott Schuck indicated that the claimant had

reported to him on September 3, 2003, with a chief

complaint of low back pain.  Dr. Schuck further

indicated that during that visit, the claimant reported

his pain had been occurring for years but that it was,

“nothing this severe”.  Dr. Schuck noted the claimant

suffered increased pain and also suffered from a sharp
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burning sensation approximately one week prior when he

was bent over pushing a heavy box.  As the claimant

indicated his injury occurred on August 20, 2003, and

his visit with Dr. Schuck occurred a short period of

time later, Dr. Schuck’s notations regarding how and

when the injury occurred is consistent with the

claimant’s testimony.

          Additionally, later, on August 31, 2005, Dr.

Schuck issued an opinion indicating that the claimant’s

injury was related to his work and that it had caused a

“severe aggravation” of his spine.  In my opinion, this

note is particularly important in that it shows that Dr.

Schuck has related the claimant’s injury to his

condition and need for treatment.

          Additionally, the aforementioned notes from

Dr. Schuck also emphasize the veracity of the claimant’s

testimony regarding his onset of pain.  Despite the

findings of the Majority, it is evident that the

claimant’s testimony and his reports to physicians was

merely that he had a history of back pain, but none as

severe as that which occurred after he was pushing the

heavy container of ice in order to empty it. 

          Finally, I note that Dr. Dodson concluded that

while the claimant suffered from degeneration, the
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claimant’s need for treatment was directly related to

his work injury.  On November 3, 2004, Dr. Dodson

indicated that the claimant was able to work prior to

the August 2003 incident, but that afterwards, “he began

having problems”.  This note provides another example of

the veracity of the claimant’s testimony regarding his

injury.  Likewise, it also shows that the claimant’s

injury and need for treatment are related to pushing the

bin of ice at work. 

          In short, I found the claimant to be a

credible witness.  Two doctors have related the

claimant’s injury to the incident where he was injured

at work.  When these opinions are considered in

conjunction with the claimant’s credible testimony that

he sustained a back injury, and the report of back pain

to the company nurse, I find that the claimant has met

his burden of proof in showing he sustained a

compensable injury. 

Accordingly, I must now respectfully dissent.

     ____________________________
PHILIP A. HOOD, Commissioner


