BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F603172

HONG NGUYEN,
EMPLOYEE CLAI MANT

Rl VERSI DE FURNI TURE,
SELF- I NSURED EVMPLOYER RESPONDENT

OPI Nl ON FI LED DECEMBER 20, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EDDI E H WALKER, JR ,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE E. DI ANE GRAHAM
Attorney at Law, Fort Smth, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned in part as
nodi fied; reversed in part.

OPI Nl ON AND ORDER

The respondent appeals and the cl ai mant cross-appeal s
an admnistrative | aw judge’'s opinion filed March 12, 2007.
The adm nistrative | aw judge found that certain treatnent
provi ded the clai mant was unaut hori zed pursuant to Ark. Code
Ann. 811-9-514. The adm nistrative |aw judge found that the
claimant was entitled to tenporary total disability from
March 28, 2006 through a date yet to be determ ned. After

reviewing the entire record de novo, the Full Conm ssion
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finds that treatnment and referrals provided by Dr. Hoang
after March 14, 2006 were unauthorized; however, the
cl ai mant proved she was entitled to at |east a one-tine
visit with Dr. Hoang followi ng the Decenber 6, 2006 change
of physician order. The Full Conmi ssion finds that the
clai mant did not prove she was entitled to any additi onal
tenporary total disability conmpensation
. H STORY

Hong Thi Nguyen, age 53, began working for Riverside
Furniture in July 1986. The record indicates that the
cl ai mant began treating with Dr. N Van Hoang for various
conpl aints beginning in Septenber 1986. The clai mant was
assessed with “Arthritis, recurrent in sacrunf in March
1987. Progress notes in January 1988 indicated that the
clai mant had hurt her back in the |unbar area.

I n Septenber 1989, the claimant conpl ai ned of neck pain
following a notor vehicle accident. The claimant was
di agnosed with cervical strain. An x-ray was taken in
Septenber 1989, with the inpression, “Reversal of the norma
cervical lordosis which may be positional may be nuscle

spasm Examis otherw se nornmal.”
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The clai mant continued to occasionally seek nedi cal
treatment for conplaints relating to her cervical, thoracic,
and |l unbar spine regions. An x-ray of the claimant’s
thoracic spine in Cctober 1989 was felt to be within norna
limts. An x-ray of the |lunbar spine was al so taken in
Oct ober 1989, with the inpression, “Mninmal wedgi ng of L2,
3, and 4 vertebral bodies with degenerative change at L5.”

Dr. Mchael W Callaway reported in May 1996 that the
cl ai mant had been struck by a forklift while working for
Ri versi de Furniture Corporation and had sustained a cl osed
head injury. Dr. Callaway’'s inpression was “C osed head
injury” along with “History of dizziness.” Dr. Tonya L
Phillips subsequently reported in May 1996 that the
clai mant’ s physi cal exam nation was nornmal .

An MRl of the claimant’s |unbar spine was taken in July
1996, with the inpression, “1. D mnished signal at L4-5
and 5-S1 with small area of annular rent in the mdline at
L4-5. Small mdline disk bulges or protrusions also at L4-5
and 5-1.” Dr. Callaway reviewed the MRl and treated the
cl ai mant conservatively.

Dr. Callaway reported in Cctober 1997, “She actually

has a lot of pain in her left el bow and epi condyl ar area.
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She has a job where she has to put a |lot of effort and el bow
tension on her elbow.” Dr. Callaway’s inpression was “Left
| at eral epicondylitis.”

In January 1998, a Disability Certificate from Roberts
Chiropractic Center indicated that the clai mant had been in
a car accident, and the claimnt was taken off work for a
nunber of nonths.

In March 1998, Dr. John Sw cegood di agnosed “Posteri or
cephal al gia and | eft upper extremty pain,” and adm ni stered
a C5-6 epidural steroid injection.

Dr. Roberts returned the claimant to work in March
1998.

The cl ai mant subsequently sought nedical treatnent for
conplaints involving her left shoul der.

The claimant informed Dr. Philip Roberts, D.C., that
she had been invol ved in another notor vehicle accident in
Oct ober 2003. The cl ai mant conpl ai ned of pain in her neck
and back.

Dr. Doran L. Nicholson, D.C., gave the follow ng
| npressi on based on an x-ray report in Cctober 2003:

1. No radiographic evidence of fracture, osseous

pat hol ogy, or anonalies that would contraindicate
treat nent.
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2. Miltiple levels of segnmental dysfunction
during cervical notion

3. Hypolordotic cervical spine with limtation of
not i on.

4. Localized cervical dextroscoliosis.

5. Thoracic di sc wedgi ng.

6. Thoracic hypokyphosis with severe | unbar
hypol or dosi s and posterior wei ght bearing.

7. Lunbopelvic tilt to the left.

8. Retrolisthesis of L5.

9. Early spondylosis....The bionechani cal changes
are suggesting soft tissue injury and nuscle
spasns. . ..

The record indicates that the claimant began a regul ar
series of chiropractic visits.

An x-ray of the claimant’s | eft shoul der was taken in
Decenber 2003: “No fracture, dislocation or AC separation.
There is a small calcific density adjacent the posterior
aspect of the greater tuberosity consistent with calcific
tendinitis of the rotator cuff.” An x-ray of the claimnt’s
| umbar spine was al so taken in Decenber 2003, with the
I npression, “1. No bony lunbar spine injury evident.

M ni mal degenerative nmarginal spondylosis at nultiple
| evel s.”

The cl ai mant occasionally returned to Dr. Hoang for
treat nent.

The parties stipulated that the claimant “sustai ned

conpensable injuries in an enploynent-related fall” on
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January 4, 2006. The claimant testified on direct
exam nati on

Q WII you tell us how you got hurt on January
4, 2006.

A | fell down in the year 2005.

Q Now, there was sone question at the deposition
in regard to whether your accident was actually
the latter part of Decenber of 2005 or the first
part of January 2006.

A. | don't renenber the exact date, but | am
positive that it was in |ate 2005.

Q Tell us about the accident that you believe
happened at the end of 2005.

A. | was standing beneath a | arge vat or
cont ai ner approximately 3 ~feet wde and | was
standi ng next to a conveyor |ine down beneath that
vat, and this |arge vat or cabinet went down the
conveyor belt and it began to turn over and | had
to go along with it because I was down below it on
the |ine.

Q And then what happened?

A | fell down and | couldn't realize what was
happeni ng, and the person who worked on the |ine
next to me was a man by the nane of Steve and he
saw e lying there and he said, “Do not nobve.”

Q Didyou realize that you were hurt at that
poi nt ?

A. At that point | was just afraid and | just
froze in fear. | didn’'t know what happened....On
t hat day sonmeone hel ped ne and they took ne to the
of fice.
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Q Didyou realize you were hurt when you went to
the of fice?

A. | was afraid and | knew | had sone nunbness in
ny hip, but | didn’t know | had been injured at
t hat point.

Q Wien did you realize you were injured?
A. Wien | went to see M. Wckloff | noticed that
the left side of ny head (pointing on |eft side on
top of head) was swoll en
Evan Breedl ove, director of human resources for
Ri verside Furniture, testified that the clainmant reported an
accident to himon January 4, 2006: “l visited with her and
| was concerned about the head injury because that was ny
informati on, that she had hit her head on the floor. And I
asked her if she had any dizziness, observed her wal king, if
she had any headache, and she said her head was hurting a
little bit and we visited, but then she began to tell ne of
mul tiple conplaints and stated that her neck and shoul ders
had been bothering her for quite sone tine....|l schedul ed
her to see Dr. dark on January the 10'" for followp with
her.”
A Riverside Furniture Corp. Health Service Case Record
contained the follow ng notation dated January 4, 2006:

“Conpl ai ni ng of pain & nunbness in shoulder & arm down into

hand. To see Dr. dark.”
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The respondent - enpl oyer’s Case Record i ndicates that
the claimant began treating with Dr. Cark on January 10,
2006. The claimant testified that she did not benefit from
nmedi cati on prescribed by Dr. d ark.

An MRl of the claimant’s cervical spine was taken on
January 27, 2006:

Crani ocervical junction normal. No signal
abnormality of the cervical or thoracic cord.
C2-3 normal .

C3-4, there is spurring and noderate central

bul ge, probable small central disc protrusion,
mld inpression on the ventral aspect of the cord.
At C4-5, there is central right paracentral disc
protrusion with sone inpression on the ventra
aspect of the cord. AP dinension of the canal
about 11 mmat lower normal limts.

At C5-6, there is an annular fissure with snal
central disc protrusion and mld inpression on the
ventral thecal aspect of the thecal sac just
slightly abutting the ventral aspect of the cord.

At C6-7, there is noderate midline bulge. At C7-
T1, T1-2, T2-3, T3-4 levels nornal

| MPRESSI ON:

Multil evel central disc protrusions from3-4
through 5-6 with sone inpression on the ventral
aspect of the cord particularly at 4-5 and to a
| esser degree 3-4.

MId central bulge at 6-7. No canal stenosis.

Brady D. McCollum DPT, exam ned the claimant on or
about March 6, 2006 and reported the foll ow ng:
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Pt reports synptons for approx 3-4 nonths that
consi st of bilateral hand nunbness and pain up to
el bows in the back of her forearns. She also
reports severe neck and shoul der pain. She says
she experiences these synptons in the day and her
sleep is disturbed by themat night. She reports
that her synptons are worse on the left. The pt
denies a history of DM denies the use of a
pacenaker, and denies the use of bl ood

thi nners. ...

The NCV/ EMG findings are consistent wth:

» The evidence found in the left UE and
correspondi ng cervical paraspinals nost strongly
correlates with a severe lesion of the C7 nerve
root .

» The evidence found in the right UE and
correspondi ng cervical paraspinals nost strongly
correlates with a severe lesion of the C7 nerve
root .

» The evidence was nore severe on the left.

» Secondary to the overl apping innervation of
t he paraspinal nusculature it is possible that
ot her nerve roots (C5-T1l) are | ess severely
conpr om sed.

» There is evidence of a mld conpronm se of the
bi | ateral medi an nerves across
the wist affecting the sensory branches to digit
1 bilaterally and the anplitude to the APB on the
left.

Not es: Fi ndi ngs should be correlated with other

findi ngs and di agnosti cs.

Evan Breedl ove’ s testinony indicated that the clai mant

st opped working on or about March 13, 2006.

The record contains a Form AR-N, Enployee’s Notice O

I njury,

signed by the claimant on March 14, 2006. According
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to the Form AR-N, the claimnt reported that she had injured
her neck, shoul der, and back.

The claimant testified, “lI began to have nore pain and
finally on my own | just went to see Dr. Hoang.” Dr. Hoang
saw the claimant on March 14, 2006 and his handwitten notes

appear to show the foll owi ng assessnment: “paresthesia in

bot h hands/fingers bilateral - not traumatic secondary to
head/ neck injuries. - persistent back pain/shoul der pain
bilateral.” Dr. Hoang further wote, “sick |eave granted

from3-14 - 3/21/06 - put her on light duty on return.”
Dr. Joseph W Queeney exam ned the claimant on March
21, 2006

Cervical range of notion is full in all three
pl anes. She does not really have any pal pabl e
spasm and no significant tenderness...

| had the opportunity of review ng sonme plain
films performed at the Centers of Excell ence
including flexion and extension views. This is
essentially normal. | have also reviewed an MR
scan performed of the cervical spine wthout
contrast at the Cooper dinic on 3/16/06. This
shows m nimal disc protrusion but otherwise is
negative. | also reviewed sone sort of

el ectrodi agnostic performed by a Brady T.

McCol lum DPT. This had sone very significant
findings. These certainly do not correlate with
the patient’s exam nation

Dr. Queeney’s inpression was “Cervical sprain....| had

a very long discussion with the patient regardi ng her



Nguyen - F603172 11

findings. | informed her that she does not have to have
surgery done. | do not really think that her findings are
consistent with a radiculopathy. | wll refer her back to

occupational medicine for further nonsurgical managenent.”
The respondent’s Health Service Case Record contains a
not ati on dated March 22, 2006, apparently by Dr. d ark,
indicating that the claimant was able to performher job
wi t hout danger of exacerbating her synptons. Evan Breedl ove
testified that Dr. Clark returned the claimant to work on
March 27, 2006, but that the claimant did not return to work
on that date. The parties stipulated that there was “no
di spute over benefits accruing through March 27, 2006, both
for medical services and tenporary disability.”
The claimant returned to Dr. Hoang on March 28, 2006.
Dr. Hoang’ s assessnent appeared to be cervical radicul opathy
and severe | ower back pain. Dr. Hoang's notes indicated
that he placed the clainmant on sick |eave from March 27
2006 until April 27, 2006, and that the clainmant should be
on |ight duty when she returned to work on April 27, 2006.
Evan Breedl ove testified for the respondent:

Q Did you have any conversation with her rel ated
to giving her sonme extra tinme?
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A. Yes, ma’am She cane to ny office on March
t he 28'" and had a note fromDr. Hoang.

Q Tell ny about your conversation with her about
gi ving her nore tine.

A | would also |like to state that she brought in
an interpreter on that date.

Q kay.

A. And we talked and | told her that Dr. dark
had rel eased her to return to work and that the
job duties that we had for her - her regular job -
were probably as | east physically demandi ng as we
had in the conpany. She said that she was

unable to work and | told her that Dr. Cark and
al so Dr. Sweeney had rel eased her fromtreatnent,
had nothing nore to offer her. | told her that I
woul d not accept Dr. Hoang’s note, he was not an
aut hori zed physician, and that she needed

to make up her m nd and deci de whet her she woul d
return to work or not. And | told her | needed to
know within the - | would give her another week
off and | et her decide what she wanted to do.

Q Wiat happened either during or at the end of
t hat week?

A. | had not heard fromher. |In fact, it was
probably another couple of nonths before | heard
anyt hi ng back from her.

On April 27, 2006, Dr. Hoang assessed cervi cal
radi cul opat hy and severe | ower back pain. Dr. Hoang signed
a Certificate To Return To Work, indicating that the
claimant could return to restricted work on May 27, 2006.

M. Breedlove testified for the respondent:
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Q Did she cone back into the office a couple of
nont hs | ater?

A, Yes.
Q Did she have an interpreter with her agai n?
A, Yes.

. Tell ne about the conversation when she cane
back two to three nonths |ater after you had given
her the week to decide if she wanted to return to
wor k or not.

A. That as far as | was concerned that she had
quit and that she would need to find other
enpl oynment .

Dr. Hoang exam ned the clainmant on June 6, 2006 and
assessed bilateral cervical radicul opathy and bil ateral
carpal tunnel syndrone. A June 6, 2006 notation on Dr.
Hoang' s letterhead indicated that the claimant’s nedi cal
records were sent to Dr. Landherr’s office. The record
indicates that Dr. Hoang referred the clainmant to Dr.
Landherr for a neurol ogical consultation.

The record indicates that the claimant was seen at
Accidents, Injuries & Rehabilitation (AR Healthcare) on

June 9, 2006, at which time she was assessed with cervica

radi cul opat hy.
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Dr. John Landherr, AIR Healthcare, exam ned the
cl ai mant on Cctober 6, 2006 and di agnosed “1) RROMId
Cervi cal Radi cul opat hy.”

A pre-hearing order was filed on Cctober 11, 2006. The
cl ai mant contended that she “sustained multiple injuries as
a result of a job related accident on January 4, 2006. She
contends that her primary injury was to her cervical spine.”
The cl ai mant contended that she was entitled to tenporary
total disability “from March 28, 2006 until a date yet to be
determ ned and reasonably necessary nedical treatnent.”

The respondent contended that it “accepted claimant’s
injury as conpensable and paid appropriate benefits.

Cl ai mant continued to work following the injury until March
13, 2006. She was released to return to work March 22,
2006. daimant had substantial preexisting problens and
treatment prior to January 4, 2006, related to her neck,
back, and shoul ders and respondent contends that her current
condition is related to her preexisting problens.”

The parties agreed to litigate the foll ow ng issues:

1. The claimant’s entitlenent to the paynent of
expenses incurred for medical services after March

27, 2006, including whether those services
represent unauthorized nedi cal services.
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2. The claimant’s entitlenment to continued
tenporary total disability benefits after March
27, 2006.

3. Appropriate attorney’ s fees.

The claimant’s | ast recorded visit at Accidents,
Injuries & Rehabilitation took place on Novenmber 21, 2006.

On Decenber 6, 2006, Pat Capps Hannah signed a Change
of Physician Order: “A change of physician is hereby
approved by the Arkansas Wrkers’ Conpensation Conm ssion
for Hong T. Nguyen to change fromDr. Terry Cark to Dr. N
Van Hoang[.]”

A hearing was held on Decenber 12, 2006. The cl ai nant
testified at that tinme that she had constant pain in her
neck and back. The claimant also testified that her hands
wer e nunb.

The administrative |law judge filed an opinion on March
12, 2007 and found, in pertinent part:

5. Al of the nedical services provided to the
claimant by and at the direction of physicians
other than Dr. Cark and Dr. Queeney, represent
“unaut hori zed nedi cal services” within the neaning
of Ark. Code Ann. 811-9-514. Specifically, such
services do not represent energency nedica
services and were not authorized by either the
respondents or this Conm ssion. Therefore,
pursuant to the provisions of Ark. Code Ann. 811-
9-514, the respondents cannot be held |iable for
t he expense of such services.

6. The claimant has been rendered tenporarily
totally disabled as the result of the effects of
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her conpensable injury, for the period of March
28, 2006 through a date yet to be determ ned, but
no | ater than Novenber 21, 2006. Specifically,

t he clai mant has proven by the greater weight of
the credible evidence that for this period of
time, she has continued within her healing period
fromthe effects of her conpensable injury and has
been rendered totally disabled by the effects of

t he conpensabl e injury.

The adm nistrative |aw judge filed an anended opi ni on

on March 19, 2007:

The Order portion of the prior Opinion, dated
March 12, 2007, should have read the respondents
shall pay to the claimant tenporary tota
disability benefits for the period beginning on
March 28, 2006, and continuing until a date yet to
be determ ned, but no sooner than Novenber 21,
2006.

The respondent appeals to the Full Conmmi ssion and the

cl ai mant cross-appeal s.

1. ADJUDI CATI ON

A. Unaut hori zed Treat ment

Arkansas | aw regardi ng change of physician is set forth

in Ark. Code Ann. 811-9-514. Ark. Code Ann. 811-9-514

provi des:

(b) Treatnent or services furnished or prescribed
by any physician other than the ones sel ected
according to the foregoing, except energency
treatnment, shall be at the claimnt’s expense.
(c)(1) After being notified of an injury, the

enpl oyer or insurance carrier shall deliver to the
enpl oyee, in person or by certified or registered
mai |, return recei pt requested, a copy of a



Nguyen - F603172 17

notice, approved or prescribed by the conm ssion,
whi ch expl ains the enployee’s rights and

responsi bilities concerning change of physician.
(2) If, after notice of injury, the enployee is
not furnished a copy of the notice, the change of
physi ci an rul es do not apply.

(3) Any unaut hori zed nedi cal expense incurred
after the enpl oyee has received a copy of the
notice shall not be the responsibility of the

enpl oyer.

The adm nistrative | aw judge found in the present
matter that “All of the medical services provided to the
clai mant by and at the direction of physicians other than
Dr. Cark and Dr. Queeney, represent ‘unauthorized nedica
services’ within the neaning of Ark. Code Ann. 811-9-514.~
The Full Comm ssion affirms this finding as nodified. The
parties stipulated that the clai mant sustained a conpensabl e
injury on January 4, 2006. The respondent-enpl oyer directed
the claimant to treat wwth Dr. Cark, and Dr. Cark referred
the claimant for treatnment with Dr. Queeney.

On March 14, 2006, the claimnt signed a Form AR-N,

Enpl oyee’s Notice O Injury. The Form AR-N cont ai ned

| anguage directly above the claimant’s signature, to wt:
“My signature also indicates that | have been provided with
nmy rights regardi ng change-of - physician.” The Ful

Comm ssion finds that the respondent-enpl oyer properly

notified the claimant of her rights and responsibilities
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concerni ng change of physician pursuant to Ark. Code Ann
811-9-514(c)(1). See, Sharp v. Lewis Ford, Inc., 78 Ark.
App. 164, 78 S.W3d 746 (2002). The claimant saw Dr. Hoang
begi nning on March 14, 2006, and the cl ai mant recogni zed in
her testinony that she saw Dr. Hoang “on ny own.” The Ful
Commi ssion finds that the claimant’s treatment with Dr.
Hoang begi nning on March 14, 2006 was unaut hori zed pursuant
to the statutory change of physician rules. The claimant’s
treatment with AR Heal t hcare begi nning June 9, 2006 was
unaut hori zed, and the claimant’s visits wth Dr. Landherr
begi nni ng on October 6, 2006 were al so unauthorized. None
of the unauthorized treatnment of record shall be the
responsibility of the respondent. See, Ark. Code Ann. 811-
9-514(c)(3), supra.

However, on Decenber 6, 2006, a representative of the
Comm ssion’s Medi cal Cost Containment Division granted the
cl ai mant a change of physician to Dr. Hoang. The respondent
must pay for an initial visit to Dr. Hoang in order to
fulfill its obligation to provide reasonably necessary
nmedi cal treatnment pursuant to Ark. Code Ann. 811-9-508(a).
See, Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W3d 153 (2003).
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B. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enpl oyee suffers a total
i ncapacity to earn wages. Ark. State Hwy. Dept. V.
Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). *“Healing
peri od” nmeans “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-102(12).
Whet her or not an enpl oyee’s healing period has ended is a
qguestion of fact for the Conm ssion. K II Constr. Co. v.
Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002).

In the present nmatter, the adm nistrative |aw judge
found that the clainmant proved she was entitled to tenporary
total disability conpensati on begi nning March 28, 2006
through a date yet to be determ ned, but no sooner than
Novenber 21, 2006. The Full Conm ssion reverses this
findi ng.

The parties stipulated that the clai mant “sustained
conpensable injuries in an enploynent-related fall” on
January 4, 2006. The claimant testified that she actually
fell sometinme in 2005. |In any event, the claimant testified
that as a result of the fall she had swelling in her head

and nunbness in her hip. The record does not corroborate
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the claimant’s testinony that her head was swollen falling
the accident. Nor does the record show that the clai mant
sustained a hip injury. The initial report fromthe
respondent - enpl oyer indicated that the clai mant conpl ai ned
of pain and nunbness in her shoulder, arm and hand. The
cl ai mant began treating with Dr. Cark on or about January
10, 2006.

An MRl on January 27, 2006 showed multil evel disc
protrusions fromC3-4 through 5-6 and a m|d central bul ge
at 6-7. There is no evidence before the Conm ssion
denonstrating that these conditions were a causal result of
t he January 4, 2006 fall at work. M. MCollum apparently
a “Doctor of Physical Therapy,” stated in March 2006 that
el ectro-di agnostic testing showed “severe lesion” at C7.
This report is entitled to mninmal weight; the cervical M
of January 2006 did not show a “severe lesion” at C7. Dr.
Queeney subsequently opined that the claimnt’s diagnostic
testing was “essentially normal. | have also reviewed an
MRl scan perforned of the cervical spine w thout contrast at
the Cooper Cinic on 3/16/06. This shows mnimal disc

protrusion but otherwise is negative.” Dr. Queeney
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determ ned that the findings of M. MCullum “do not
correlate with the patient’s exam nation.”

Dr. Queeney’s inpression was “cervical sprain.” Dr.
Queeney stated that the clai mant woul d not need surgery, and
he referred the clainmant “back to occupational nedicine for
further nonsurgi cal managenent.” A notation fromDr. Cark
dated March 22, 2006 indicated that the claimant was able to
return to work. M. Breedlove testified that Dr. Cark
returned the claimant to work on March 27, 2006. The
parties stipulated that tenporary total disability was paid
t hrough March 27, 2006

The Full Conmm ssion finds that the claimnt did not
prove she was entitled to additional tenporary total
disability after March 27, 2006. The evidence does not show
that the claimant’s healing period for her cervical strain
ext ended beyond March 27, 2006. There were no nedi cal
opi nions of record indicating that the claimnt continued to
suffer fromcervical strain after March 27, 2006. W
recogni ze Dr. Hoang' s March 28, 2006 assessnent of cervical
radi cul opathy and severe | ower back pain. The record does
not indicate that the claimant injured her |ower back as a

result of the January 4, 2006 conpensable injury. Further,
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Dorland’'s Tllustrated Medical Dictionary, 28" Ed., defines

“radi cul opat hy” as “di sease of the nerve roots.” There is
not a scintilla of evidence of record denonstrating that the
cl ai mant sust ai ned radi cul opat hy or di sease of the nerve
roots as a result of the January 4, 2006 accident. W also
note Dr. Queeney’s expert opinion on March 21, 2006, “I do
not really think that her findings are consistent with a
radi cul opat hy.”

The Full Conm ssion finds that the clai mant reached the
end of her healing period for the cervical strain no |ater
than March 27, 2006. An enployee is not entitled to
tenporary total disability after the end of her healing
period. K II Constr. Co. v. Crabtree, 78 Ark. App. 222, 79
S.W3d 414 (2002). Yet even if the clainmant’s healing
period did continue after March 27, 2006, the Ful
Comm ssion finds that the claimant did not prove she was
totally incapacitated fromearning wages. Dr. Cark opined
on March 22, 2006 that the claimant was able to perform her
j ob wi thout danger of exacerbating her synptons. W nust
assign mninmal weight to the claimant’s testinony that she

was unabl e to use her hands to sand furniture at work. W



Nguyen - F603172 23

al so assign mninmal weight to Dr. Hoang' s assi gnnment of
light work duty on March 27, 2006.

Based on our de novo review of the entire record, the
Ful I Comm ssion finds that treatnment and referrals provided
by Dr. Hoang begi nning March 14, 2006 were unaut horized and
not the responsibility of the respondent-enployer. Pursuant
to the change of physician order of Decenber 6, 2006
however, the respondent must pay for at |east an initial
visit for the claimant with Dr. Hoang, on or after Decenber
6, 2006. The clainmant did not prove that she was entitled
to any additional tenporary total disability conpensation
after March 27, 2006

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

The Majority is affirmng an Adm nistrative
Law Judge’s finding that the respondent is not |iable

for certain nedical treatment because it was
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unaut hori zed. They are reversing the Admi nistrative Law
Judge’s decision to award the clainmant additional total
disability benefits. In ny opinion, the Majority is

i ncorrect on both aspects of their decision.

Accordingly, for the reasons set out below, | nust
respectfully dissent fromthe Majority’ s Opinion.

The first issue concerns the respondent’s
liability for the nedical treatnent which the Majority
deens to be unauthorized. This nedical treatnent was
furni shed by, or at the direction of, Dr. Van Hoang, a
general practitioner in Fort Smth, Arkansas. The
claimant admtted that she sought treatnment fromDr.
Hoang on her own. However, she took that action only
after the physicians to whomthe respondent had referred
her were no | onger providing her neaningful treatnent.
According to the claimant’s testinony, these doctors
were nerely giving her nedication and telling her to
return to work. None of them seened interested in
taking any particular action to treat the cause of her
ongoing pain. In this regard, | note that the Wrkers’
Conmpensation Act specifically provides that it is the

enployer’s duty to provide the clai mant adequate nedi cal
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treatment. There is no evidence that the respondent
took any action to do so when the conpany doctors were
sinply not providing the claimant any further treatnent.
Wiile it is true that the claimnt was
furnished an AR-N, it is also true that it unlikely that
she fully understood this docunent. The clainmant is not
an English speaker, and she testified that her ability
toread is very limted. 1In fact, in order for her to
communi cate at the hearing, it was necessary to retain
the services of an interpreter. Her inability to
comuni cate well in English was nentioned by her doctor
and acknow edged by the respondent. Also, | find it
significant that in order to neet with a representative
of the respondent regarding her case, she had to bring a
translator with her, at the request of the respondent.
When the respondent’s duty to provide the
cl ai mant adequate nedi cal treatnment is considered al ong
with the claimant’s | ack of understanding English, |
bel i eve that the respondent should be ordered to provide
the claimant the nedical treatnent she was seeking. In
fact, | note that after retaining the services of an

attorney, the claimant did nmake a request to change
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physicians to Dr. Hoang and that change was granted. |
have no doubt that had the clainmant nore fully
understood her rights of changi ng physicians, she woul d
have done so prior to seeking treatnent from Dr. Hoang,
her personal physician. Since this change woul d have
been granted, had it been nade at an earlier tinme, | do
not see how the respondent woul d have been prejudiced if
they were to be found liable for nedical treatnment from
or at the direction of, Dr. Hoang.

| also dissent fromthe Majority’s reversal of
the Adm nistrative Law Judge’s award of tenporary total
disability benefits. The basis of this referral was the
Majority’s finding that the clai mant reached the end of
her healing period on or about March 27, 2006. On that
basis, the Majority then concluded that the clai mant
woul d not be entitled to any disability benefits beyond
that date, even though Dr. Hoang specifically directed
that the claimant remain off work or be in a light duty
status after that tine. | disagree with the Majority’s
determ nati on because there is sinply no nedical
evi dence indicating the claimnt was not in her healing

period and in need of nedical treatnment at that tine.
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The only nedical evidence cited by the respondent is a
report fromDr. Joseph Queeney, a Fort Smith

neur osurgeon and a handwitten notation fromDr. Terry
Clark, the respondent’s conpany physician. | do not
find that either of those nedical records support the
Majority’s finding.

Dr. Queeney saw the claimant for a surgical
consultation on March 21, 2006. 1In his report of that
date, he summarizes the claimant’s condition and notes
that she is conplaining of constant neck pain, which is
exacerbated by activity. He also acknow edges that her
cervical MR scan did show sone disc protrusion. He
di agnosed her fromsuffering froma cervical strain and
stated that he did not believe that she needed surgery.
However, he did state that he was going to refer her
back to Cccupational Medicine for further nonsurgical
managemnent .

Nowhere in Dr. Queeney’ s report did he ever
state that the claimant is at the end of her healing
period. Nor, did he ever state that she woul d not
benefit fromfurther treatnent. To the contrary, he

states that he is referring her back for further nedical
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managenent. It appears to ne that, at nost, Dr.
Queeney’s report could be cited to support the
proposition that the clai mant does not need surgery.
However, | do not think that it is a clear indication
that the claimant is at the end of her healing period or
is not in need of further nedical treatnent.

The other basis for the Majority’s decision is
a brief handwitten note fromDr. Cark, dated March 22,
2006. The note, after nentioning that Dr. Queeney is
not recomendi ng the cl ai mant undergo surgery, states
that Dr. O ark had discussed this case with Evan
Breedl ove, the Personnel Manager of the respondent
enpl oyer. The note goes on to state that M. Breedl ove
described the claimant’s job to himand then concl udes
with the follow ng statenent: “It is ny nedical judgnent
that patient can performher job w thout danger of
exacerbating her synptons.” Once again, this evidence
does not state, or even suggest that the claimant is at
the end of her healing period. 1t does denopnstrate that
Dr. Clark is subject to being influenced by the

respondent .
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In contrast, the clainmant saw Dr. Hoang on
March 14, 2006 and, after noting the presence of
paresthesia in her hands and arns, as well as ongoi ng
neck pain, he recomended that she remain off work while
he began treating those conditions. Dr. Hoang kept the
claimant either on light duty or no work throughout the
time he was treating her for this condition.
Particularly significant is a nerve conduction test
performed on the claimant at Dr. Hoang s direction on
March 6, 2006. According to Dr. Randy MCul | oun, the
claimant was suffering from axonal |oss and a severe
| esion at C 7.

Obvi ously, the claimant remai ned under the
care and treatnent of Dr. Hoang and was off work at this
expressed direction. Even if Dr. Hoang were not an
aut hori zed physician, he was plainly treating the
claimant for the synptons related to an admttedly
conpensable injury. It also can be noted that as of
Decenber 2006, Dr. Hoang becane the claimnt’s
aut hori zed treating physician pursuant to an Order from
this Comm ssion. Therefore, | do not believe that there

coul d be any question that the treatnent was reasonabl e
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and necessary and is appropriate for the clainmant’s
condi ti on.

Having reviewed all of the nedical evidence in
this case, as well as the testinony of the clainmant and
M. Breedlove, | find that the claimant has established
that she was in need of further nmedical treatnent in
March 2006, and that her seeking nedical treatnment from
her aut horized physician is justified and should be the
responsibility of the respondent. | further believe
that pursuant to the directions of Dr. Hoang, who is now
the claimant’s authorized treating physician, she was
still within her healing period and was totally disabl ed
at all times since March 2006. Accordingly, | believe
t he respondent should be ordered to pay her tenporary
total disability benefits from March 27, 2006, the date
they term nated such benefits, to a date yet to be
determ ned. Since the Majority has reached the contrary
result on these issues, | nust respectfully dissent from

t hei r opi ni on.

PH LI P AL HOOD, Conm ssi oner




