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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal a decision by the

Administrative Law Judge finding that the claimant proved by

a preponderance of the evidence that the cardiac echo and

pulmonary function tests recommended and performed by

Dr. Forrest C. Ward on March 28, 2006, were reasonable and

necessary medical expenses. Based upon our de novo review of

the record, we find that this claim is barred by the Statute

of Limitations. Accordingly, we hereby reverse the decision

of the Administrative Law Judge. 
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The claimant sustained an admittedly compensable

respiratory injury on January 30, 1999. The claimant

received medical treatment relative to the injury and

ultimately came under the care of Dr. Forrest Ward. The

claimant was assessed with a 20% permanent anatomical

physical impairment which was accepted and paid by the

respondents. Since the time of the claimant’s injury, the

respondents have paid for claimant’s medication as well as

any additional medical treatment. 

The evidence demonstrates that the claimant last

sought treatment from Dr. Ward on December 15, 2003. The

claimant testified that he had phone consultations with

Dr. Ward about once every six months between 2003 and 2006.

The claimant did not seek treatment from Dr. Ward until

March of 2006. The claimant had been having respiratory

problems for about two months and Dr. Ward recommended that

the claimant undergo the treatment in the form of a cardiac

echo and pulmonary function tests. These tests were

performed and the respondent employer refused to pay for
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them. The claimant stated that he had to pay out of his own

pocket.

The claimant contends that the respondent employer

is responsible for the March 28, 2006, cardiac echo and

pulmonary function test recommended by Dr. Forrest Ward. The

claimant contends that these are reasonable and necessary

medical expenses and are related to the claimant’s

January 30, 1999, compensable injury. The respondents

contend that the claimant’s claim is barred by the Statute

of Limitations. We agree with the respondents.

With regard to the statute of limitations’ defense

raised by the respondents, Ark. Code Ann. § 11-9-702 (Repl.

2002) provides the following in pertinent part:

(a) Time for filing. 

(1)A claim for compensation for
disability on account of an injury,
other than an occupational disease and
occupational infection, shall be barred
unless filed with the Workers’
Compensation Commission within two (2)
years from the date of the compensable
injury... .
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(B) For purposes of this section, the
date of the compensable injury shall be
defined as the date an injury is caused
by an accident as set forth in § 11-9-
102(4).

The statute of limitations provided in Ark. Code Ann. §11-9-

702(a) does not begin to run until the true extent of the

injury manifests and causes an incapacity to earn the wages

which the employee was receiving at the time of the

accident, and the wage loss continues long enough to entitle

the claimant to benefits. Arkansas Louisiana Gas Co. v.

Grooms, 10 Ark. App. 92, 661 S.W.2d 433 (1983); Hall’s

Cleaners v. Wortham, 38 Ark. App. 86, 829 S.W.2d 424, aff’d,

311 Ark. 103, 842 S.W.2d 7 (1992); see also, Ark. Code Ann.

§ 11-9-501 (Repl. 2002). Accordingly, the statute of

limitations does not begin to run until both elements of

this rule are met.

In our opinion, a review of the evidence

demonstrates that the claimant’s claim for benefits is

barred by the Statute of Limitations. The medical evidence

unequivocally demonstrates that the claimant did not seek
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any medical treatment from Dr. Ward from the period of

December 15, 2003, to March 28, 2006. Dr. Ward was sent a

letter by Ken Martin, the Senior Claims Representative for

the respondent which asked Dr. Ward to advise whether or not

there were any visits or treatments between those dates.

Dr. Ward’s office noted that “there were no visits between

those dates.”  A March 31, 2006, letter from Dr. Ward is

what the claimant, as well as the Administrative Law Judge,

relied upon to find that the claimant had some so-called

phone consultations with Dr. Ward during that time period.

However, a review of this letter plainly yields absolutely

no information regarding any visits made between

December 15, 2003, and March 28, 2006. No phone

consultations are mentioned either. Ark. Code Ann. §11-9-702

requires that there be medical treatment within one year

after the last medical treatment or two years after the

injury. The record clearly demonstrates that the claimant

did not seek medical treatment for over three years.

Further, Ark. Code Ann. §11-9-207(b) states that the

furnishing of medication does not toll the statute. The
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respondents were furnishing the claimant the requisite

medication and the furnishing of medication does not toll

the statute of limitations. 

The respondents admitted that they erroneously

paid for a portion of the claimant’s 2006 visit with

Dr. Ward. However, our review of the medical, as well as the

payment history from the respondents, finds that the

respondents paid for a prostate examination which is wholly

unrelated to the claimant’s compensable injury. Because the

respondents erroneously paid for something that was not

considered to be reasonable and necessary medical treatment

with respect to the claimant’s injury, they are not

foreclosed from arguing that the statute of limitations was

tolled on this claim.

Therefore, after considering all of the evidence,

we find that the claimant has failed to prove by a

preponderance of the evidence that the respondents are

liable for the medical treatment in the form of a cardiac

echo and pulmonary function tests the claimant underwent on



Newsom - E901674

March 28, 2006. Accordingly, we hereby reverse the decision

of the Administrative Law Judge.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the Majority

opinion which finds that the claimant’s request for

treatment is barred by the statute of limitations. I find

that the claimant’s ongoing relationship with his physician

was sufficient to constitute treatment and toll the statue

of limitations. Furthermore, I find that the statute of

limitation should not have begun until the respondents

notified the claimant they were controverting treatment.

Pursuant to that rationale, the claimant’s file was timely

filed and should, therefore, not be dismissed. 
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This claim concerns the respondent’s obligation to

pay for cardiac and pulmonary function tests performed by

the claimant’s authorized treating physician on March 28,

2006. The respondent’s refusal to pay for these tests was

based upon their interpretation of the statute of

limitation. Specifically, while the respondent concedes that

they had provided the claimant prescription medication up

through the date of the test, they note that the claimant

had not seen an authorized doctor, from December 2003 until

March 2006. They further point out that, pursuant to the

expressed language of Ark. Code Ann. §11-9-702, the

furnishing of prescription medication is not considered

compensation for the purposes of tolling the statute of

limitation. 

In response, the claimant contends that he had

consulted with Dr. Forest Ward, his authorized physician, by

telephone approximately every six months between the visit

in 2003 and the 2006 visit. He also testified that during

this time period, he had spoken with the respondent’s claims

adjuster and he did not have any inkling or understanding
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that the respondent would not continue providing him medical

treatment. 

After a hearing, an Administrative Law Judge found

that the statute of limitation did not apply in this case.

The Judge based that finding on the holding of Plante v.

Tyson Foods, Inc., 319 Ark. 126, 890 S.W.2d 253 (1994). In

that case, the Arkansas Supreme Court held that where a

claimant consulted with his treating physician for routine

check-ups following a knee surgery, these visits were

sufficient to be considered the furnishing of medical care

even if the employer was neither billed nor clearly advised

that the treatment was being received. While it is true that

the claimant in the present case testified that he had

communicated with his doctor by telephone, the

Administrative Law Judge felt that their form of

communication still constituted the furnishing of medical

treatment for purposes of extending the statute of

limitation. From that decision, the respondent filed the

present appeal. 
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The relevant statutory section is Ark. Code Ann.

§11-9-702 (b) (1) and (2). This section provides as follows:

(1) In cases in which any
compensation, including
disability or medical has been
paid on account of injury, a
claim for additional
compensation shall be barred
unless filed with the
Commission within one (1) year
from the date of the last
payment of compensation or two
(2) years from the date of
injury, whichever is greater.

(2) The time limitations of this
subsection shall not apply to
claims for the replacement of
medicine, crutches, ambulatory
devices, artificial limbs,
eyeglasses, contact lenses,
hearing aids, and other
apparatus permanently or
indefinitely required as the
result of a compensable
injury, when the employer or
carrier previously furnished
such medical supplies, but
replacement of such items
shall not constitute payment
of compensation so as to toll
the running of the statute of
limitations.
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The claimant in the present claim was originally

injured in 1999. The respondent accepted liability and

initiated payment of appropriate medical and disability

benefits. Among the benefits provided to the claimant were

the payment of his prescription medication, which, according

to the payment records that were made a part of the record,

were paid by the respondent at least through July 2006. The

respondent also paid for the claimant’s December 15, 2003

visit with Dr. Ward. However, the claimant did not

personally see Dr. Ward again until March 28, 2006. He also

did not receive any disability benefits during that period. 

I believe the Administrative Law Judge’s decision

should have been affirmed and adopted for two reasons.

First, I believe the Judge is correct to follow the holding

of Plante v. Tyson Foods. While it is true that the claimant

in that case physically saw his physician, as opposed to

telephonically contacting him, I believe the rationale is

the same. In both cases, follow-up visits with his physician

were necessary to keep his medication regimen in adjustment. 
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In fact, this supervision of the claimant’s

medication is alluded to in a letter by Dr. Forest Ward

dated March 31, 2006. In that letter, Dr. Ward explains to

the respondent’s claim adjuster, the claimant’s medication

needs. While doing so, Dr. Ward makes the following

statements: “In the past, I have been able to provide

Mr. Newsom with samples but will be unable to supply these

on a regular basis in the future.”  That statement clearly

indicates that the Dr. Ward has been in contact with the

claimant and has been providing him with samples of some of

his medications. That statement is in line with the

claimant’s testimony that he has been in contact with

Dr. Ward, or Dr. Ward’s office, every few months to check on

the status of his medication needs. That contact is

confirmed by Dr. Ward’s statement that, “in the past” he has

provided the claimant free samples. Also, it is readily

foreseeable that a patient whose condition requires him to

permanently need a variety of medications will need to be in

periodic contact with his physician to ensure that the
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prescriptions are renewed and that the dosages being taken

are still appropriate for the patient’s condition. 

The facts of this case are exactly in point with

the rationale of the Plante decision. There, the Supreme

Court specifically held that medical services actually

furnished within the limitation period which the respondent

had known would be furnished were considered payment of

compensation for the purpose of the statute of limitations.

Here, the respondent should have realized that the claimant

would need to be in contact with his physician to regulate

his medications. The claimant’s testimony and the letter

from Dr. Ward clearly demonstrate that these contacts were

ongoing. To find that they have not tolled the statute of

limitations is in contravention of the holdings of our

Supreme Court and allows the respondent to avoid their

obligation to provide an injured worker all reasonable and

necessary medical treatment, one of the primary purposes of

the Workers’ Compensation Act. 

My other reason for concluding that the statute of

limitation is not applicable to this case is based upon the
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conduct of the respondent. During his testimony, the

claimant testified about numerous telephone contacts he had

with Mr. Ken Martin, the claims adjuster for the respondent.

At all times during these conversations, the claimant’s

understanding was that the claim was being accepted and that

the respondent would continue providing all medical

treatment. In fact, the respondent continued to do so and

pay the claimant’s medication expenses without question. 

In other situations where the respondent has been

voluntarily providing medical treatment, it has been held

that the statute of limitation does not begin to run until a

claimant has been advised that the respondent is refusing to

furnish such treatment. In Jack v. Around the World Travel,

Full Commission Opinion, June 15, 1995, (D916900), the

claimant sought additional medical benefits which the

respondent refused to provide, arguing that the statute of

limitations had expired. In that case, the claimant’s

treating physician had advised the respondent, after he had

seen the claimant in February 1992, that she would need to

see him again for follow-up visits. The claimant saw the
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physician again in January 1993. However, the respondent

subsequently advised the claimant that they would not accept

liability for this visit. The claimant then filed a claim

more than one year from her February 1992 visit, but within

one year of being advised that the respondent’s would not

pay for her January 1993 visit. After considering the facts

of the case, the Commission held that the statute of

limitations did not apply. They explained their rationale as

follows:

Consequently, we find that the
respondents continued to furnish medical
treatment to the claimant until they
informed her that they would not
continue to do so after she saw Dr.
Arnold on January 19, 1993. Therefore,
since the claim from her attorney was
received within one year of that date,
we find that the respondents failed to
prove by a preponderance of the evidence
that the statute of limitations bars
this claim.

The above holding is clearly analogous to the

present situation. That is, the claimant was continuing to

receive reasonable and necessary medical treatment, in the

form of medication being furnished by the respondent, and
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had been in contact with the respondent’s claim adjuster. He

had no way of knowing that the respondent was not going to

agree to continue providing the claimant medical treatment.

I believe that it is only reasonable to find that the

statute of limitations in this case would begin to run when

the claimant was advised that the respondent was not going

to continue providing his medical treatment.

A similar result was reached by the Arkansas Court

of Appeals in Cooper Tire and Rubber Company v. Angell, 75

Ark. App. 325, 58 S.W.3d 396 (2001). In that case, the

respondent had last paid for medical treatment the claimant

had received on February 10, 1998. Following that visit,

there was some confusion on the part of the claimant and his

physician over which doctor was authorized to provide him

medical treatment. The claimant, believing that he had been

referred to another physician for treatment, saw that doctor

and received some treatment for his condition. When the

respondent refused to pay for this medical treatment, the

claimant filed a claim in October 1999, clearly more than

one year from the last time the respondent had provided him
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medical treatment. In finding that the statute of

limitations was not a bar to the claim, the Court stated:

“We hold that the statute of limitations was tolled as a

result of an appellant’s refusal to provide treatment by

Dr. Cavanaugh, after appellee was referred to him and

treatment by Dr. Mitchell Young from May 5, 1999 to

December 25, 1999.”  Since the claim filed by the claimant

was within a year of this refusal, the Court held that the

claimant could still receive benefits. 

In the present case, the respondent had

voluntarily provided the claimant medical treatment from the

date of his injury through the summer of 2006. It was not

until the claimant sought medical treatment in the form of

the tests prescribed by Dr. Ward that the respondent advised

him that they were not willing to provide continued medical

treatment. In my opinion, under the rationale used by this

Commission in the Jack decision and by the Court of Appeals

in Cooper Tire v. Angell, we should have found that the

statute of limitations began to run when the claimant was

advised that the respondent would not provide him with the



Newsom - E901674

requested medical treatment. Since his claim was filed

within a year of that date, I believe that the claimant

should be allowed to receive the benefits awarded him by the

Administrative Law Judge. To find otherwise, would be

imposing a substantial hardship upon this claimant. After

all, he had no way of knowing that the statute of

limitations would expire on his claim so as to prevent him

from receiving additional medical treatment from his doctor.

I also note that the purpose of the statutes of

limitations are to protect parties from being forced to

defend actions in which the facts have become stale, and

witnesses may no longer be available to establish or rebut

allegations made by the complaining parties. In the present

case, that purpose is not served by allowing the respondent

to avoid their liability by relying upon the statute of

limitations. The respondent continued providing the claimant

his medication expenses and was fully aware that he would be

needing to see a doctor from time to time to oversee these

medications and possibly for future other needs. The

respondent’s claims manager was also in contact wit the
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claimant on a regular basis and was fully aware of how his

case was proceeding. As there is little question that the

medical treatment recommended by Dr. Ward is appropriate,

given the claimant’s physical state, disallowing the statute

of limitations defense would not unduly prejudice the

respondent and would allow the claimant to receive the

benefits contemplated by the Arkansas Workers’ Compensation

Act. 

For the above stated reasons, I must respectfully

dissent.

     ____________________________
PHILIP A. HOOD, Commissioner


