BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAI' M NO. F513545
JASON G MORRI S,

EMPLOYEE CLAI MANT

YOUNG VELL SERVI CE, | NC.,
EMPLOYER RESPONDENT

COMVERCE & | NDUSTRY | NSURANCE,
| NSURANCE CARRI ER RESPONDENT

OPINION FILED APRIL 17, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE NELSON V. SHAW
Attorney at Law, Texarkana, Texas.

Respondents represented by the HONORABLE JARRCD PARRI SH,
Attorney at Law, Little Rock, Arkansas.

Deci si on of Administrative Law Judge: Affirned in part and
reversed in part.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed Septenber 1, 2006. The adm nistrative |aw
j udge found, anong other things, that the claimant proved he
suffered a conpensable injury to his spleen. After
reviewing the entire record de novo, the Full Comm ssion
affirnms the admnistrative |aw judge’s finding that the

cl ai mant sustained a conpensable injury. However, we find
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that the claimant did not notify the respondents of the
injury until Decenber 27, 2005. Pursuant to Ark. Code Ann.
8§11-9-701, the Full Conmm ssion finds that the claimant
proved he was entitled to reasonably necessary nedi cal
treatnment provided on and after Decenber 27, 2005. The
cl ai mant proved he was entitled to tenporary total
di sability conpensation from Decenber 27, 2005 through
January 30, 2006.
. H STORY

Jason G en Mirris, age 35, testified that he began
wor ki ng as a derrickman for Young Well Service in the m d-
1990's. The parties stipulated that the enpl oynent
rel ationship existed at all relevant tines, including
Novenber 14, 2005. The claimant testified:

Q Explain to the Conm ssion what a derrick is.
What is that?

A It's a steel structure, like a tower that just
scopes up off the rig. It’s about 90 foot up in
the air.

Q And what is the purpose of that being so high?

A. So that you can pull the rods and the tubing
up out of the ground...

Q Now, your duties as a derrickman, do they cal
for you to stay on the ground or were you up in
the air or both?

A. Both....
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Q On the day in question, how far off the ground
were you?

A.  Somewhere around seventy-five foot....

Q And once you got up to that position on the
derrick, what were you doing? Explainit to a
| ayper son.

A.  You have a rod transfer, which is a netal
device that slips onto the rod, that picks it up
and lets it down in order to make the rod up or
unmeke it and hang it back in the derrick.

Q And the purpose of all that is what? Wy are
you doi ng that?

A. Repairing the well....

Q Describe how the accident occurred, how you
were injured.

A. W was going in the hole with the rods. | had
got a rod out of the fingers and set it down, they
had nade it up. The operator picked up on the

bl ock and before | could get the transfer off, he
conme down and the cable is so long. Wen it hit
the end of that cable, the transfer shot off and
swung around and hit ne in the back....

Q Wio was this operator that you are talking
about ?

A.  Ricky Magness....

Q So when this rod transfer hit you, what part
of your back did it hit you in?

A.  About m ddl e-ways on the left side of the
back.

Q Did you nake any effort to nove?

A. Yes, sir. | ducked down in the basket....



Morris - F513545 4

Q Wien did you first becone aware that this part
was | oose and m ght hit you?

A. Wen it flew by ny head. Wen it flew by ny
head | ducked down to try to keep it fromhitting
me but it swung around and hit ne in the back....
Q After it hit you, what happened?

A. It knocked the breath out of ne and R cky
hol Il ered up and asked me if I was all right. |
told himthat I thought I was. W was al npst
through with the job so I went on and finished it.
Q Describe if you would how that felt, this rod
transfer hitting you in the back. How did that
feel ?

A. It was a sharp pain, a sharp blowto the
back. . ..

The claimant testified that he did not i mediately seek
medi cal treatnent, because “1 thought it was just bruised
and sore and | figured that | would just work it out.” The
claimant testified that he continued to performhis regular
daily job duties.

Ri cky Magness testified that he had been the claimnt’s
supervisor. M. Mgness testified for the respondents:

Q DdM. Mrris ever personally tell you that
he had been hurt on the rig?

A. No, sir.

Q D dyou see himget hit wwth the rod transfer
at any tinme when he was working with you?

A. | renenber the rod transfer popped off but as
far as seeing it hit himin the back, | did not
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see that happen....| stopped the rig right then

and asked himif everything was all right and he
said, yes, sir, go ahead...

Q Did he at any point during that day tell you
t hat he had been hit with that rod transfer that
had popped of f?

A. No, sir.

About a week later, testified the claimnt, “I
collapsed in the floor” at honme. “I fell in the floor and I
couldn’t walk,” the claimant testified. The clainmant sought
energency treatnent at Medical Part Hospital, Hope, Ark., on
Novenber 22, 2005. The claimant conpl ai ned of abdom nal
pain and vom ting which had begun three to four hours
earlier. The Enmergency Physician Record indicated that the
cl ai mant al so conpl ai ned of back pain, which had begun as
the result of a traumatic injury occurring one week earlier.
On the PAST HX section of the Enmergency Physician Record, it
was witten, “substance abuse?” The Cinical |npression was
“Abdom nal Pain - acute.”

The record contains a Medical Park Hospital Lab report
dat ed Novenber 23, 2005. The report indicated that a urine
speci nen was collected fromthe clai nant on Novenber 23,

2005. The report indicated that the claimant tested

positive for THC, Anphetam ne, and Met hanphet am ne.
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The cl ai mant deni ed at hearing that he had been using
any drugs or was intoxicated on the date of the alleged
acci dent, Novenber 14, 2005. The respondents’ attorney
cross-exam ned the cl ai mant:

Q \When you went to the ER on Novenber 22" or

234 of 2005, and the surgery actually took place
on the 23"9, you tested positive for nmarijuana,
anphet am nes and net hanphetam nes. Wuld you
agree with ne that it is unsafe to be at work with
any one of those three in your systen?

A. | was not at work with any of themin ny
system. ..

Q If you had gone to the doctor on the 14'" when
you say the transfer had hit you, would you have
been able to pass the drug test?

A Yes, sir....

Q Wiat day of the week did you do the drugs
after the 14'"?

A. | can't renenber. It was about the m ddl e of
the week sonetine, about the m ddle of that
tinme....It was a few days before |I got operated
on.

Q You were doing themat hone or at a party or
what ?

A At a party. And | don’t know that |I had done
but two....

Ri cky Magness testified for the respondents:

Q Were you aware that he tested positive for
i1l egal drugs when he went to the energency roonf

A. No, | wasn't.
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The claimant’s attorney cross-exam ned M. Magness:
Q On Novenber 14, 2005, was he doing his job?
A. 1'd say he was, yes.

Q And doing a good job as far as you were
concer ned?

A. He was doing okay. | didn't have no
conplaints....

. And on the 14'" did he appear intoxicated on
that day to you?

A | don’t think so. | can’t recall

Q Have you ever been around an intoxicated
per son bef ore?

A.  Oh, yeah
Q You kind of know what they | ook |ike?
A.  Right.
Dr. John A. Sol onon reported on Novenber 23, 2005:

This 34 year-old male is on an oil drilling crew.
He sustained blunt trauma to the left back about
one week ago. He was able to continue to work,

t hough had the breath knocked away. At
approximately six or seven |ast evening, he had an
acute onset of abdom nal pain and what may in
retrospect have been a syncopal episode. His nom
describes that he fell back and becane clamy

but on arrival at the hospital in Hope was
henodynami cal | y stable. ..

Dr. Sol onmon’ s exam nation included the claimnt’s
abdonmen: “Slightly distended and diffusely tender. A scar

fromright inguinal hernia repair.” Dr. Sol onon gave the
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followi ng inpression: “Blunt trauma to the abdonmen with

del ayed splenic rupture and associ ated anem a. Because of
his anem a and degree of peritoneum | think he requires an
operation and will proceed with splenectony.”

It was handwitten on a Pre-Anesthetic Eval uation,
dat ed Novenber 23, 2005, that the claimant was “+ ill egal
drug use.”

Dr. Sol omon perforned an expl oratory | aparotony and
spl enect ony on Novenber 23, 2005:

This patient was in an oilfield accident |ast
week. He had the acute onset of abdonmi nal pain

and conputerized tonography in Hope showed rupture
of his spleen with henoperitoneum..

The spleen had a rupture at the inferior pole. It
appeared to be sonewhat enlarged and then there
was another small tear. | had really anticipated

nore of a subcapsul ar henat oma. Because the
patient had had del ayed bleed | felt that splenic
sal vage was not appropriate, therefore we el ected
spl enectony. . ..

On or about Decenber 21, 2005, Dr. Sol onon signed a
formwhich included the foll owi ng | anguage: “5. The
injuries of Jason Morris are consistent with the job rel ated
injury as described by himto me during the taking of her
history. It is nmy opinion that the injury is the sole cause
of Mr. Morris’ nedical problens and conplaints as relates to

his spleen.”
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A First Report O Injury O Illness was prepared on
January 19, 2006; the First Report indicated that an injury
occurred on Novenber 14, 2005, and that the enpl oyer was
notified on Decenber 27, 2005.

Dr. Solonmon returned the claimant to regular work on
January 30, 2006.

A pre-hearing order was filed on March 15, 2006. The
cl ai mant contended that he “suffered a conpensable injury to
his spleen on 11/14/05 and that he was not intoxicated at
that time.” The respondents contended that the clai mant did
not sustain a conpensable injury. The respondents contended
that there “was no notice of an alleged injury until
12/ 27/ 05; in the event conpensability is found, respondents
contend that they should not be responsible for benefits
until actual notice was received. Respondents affirmatively
rai se the intoxication defense.”

The parties agreed to litigate the foll owi ng issues:
“1l. Conpensability. 2. |If conpensability is overcone,
whet her the claimant is entitled to associated TTD, nedi cal
benefits, and attorney’s fees. 3. Notice defense. 4.
I nt oxi cati on defense.”

The parties deposed Dr. Sol onon on April 19, 2006. The

respondents’ attorney questioned Dr. Sol onon:
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Q As far as the location of the spleen in the
body, where is it |ocated?

A It's in the abdom nal cavity but it’s near the
back on the left side....

Q Do you know which side of the body M. Morris
was struck on or hit on when he was on the job?

A My information was it was on the left side of
t he back area.

Q Is there a possibility that a person can
suffer a spleen rupture, | guess you woul d say
idiopathically. No trauma or anything associ ated
with it?

A. | think theoretically that would be possible.

| think, | have seen patients that did not have a
hi story of trauma that had a spleen injury. You
know, it’s certainly possible that they had trauma
that they thought was trivial and had even
forgotten about.

Q Okay. |Is there ever any kind of exis (sic)
process or any other explanation |ike that besides
trauma that can cause a rupture?

A.  Very, very rare. You can have an infection of
t he spleen but those cases are very rare. | don't
know that | have ever seen any.

Q As far as fromyour experience in doing
surgeries, operations, what is the nost common
cause of the spleen rupturing or injury to the
spl een?

A.  Blunt trauma probably caused by car wecks is
one of the nore common. Athletic events.
Agricul tural accidents...

Q The actual site of the rupture on the spleen
what position on the spleen was it, as far as
side, top, bottonf
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A. In his case, he had what | would call a,
what’' s terned a subl exul ar hematoma, in other
words he had a injury to the spleen and bl ood
seeped out of the spleen itself but was probably
contained with the capsule, which is kind of |ike
the outside lining of the spleen, and at sone
poi nt that capsule or outer lining ruptured and
began to leak. And so, it was really hard to

pi npoi nt exactly where the initial injury of the
spl een was because, again, the spleen was injured,
it bled underneath the outside lining and then
finally that outside |lining burst and resulted in
bl ood i n his abdom nal cavity.

Q Okay. In your surgical report, you sinply
stated that you expected to see a hematona but you
didn’t see one. D d you see remants of one?

A. Yes. Were the blood had | eaked out fromthe
capsul e. ...

Q | believe in the last visit to your office, or
after the last visit, you issued an opinion

di scussing the fact that he had a failed drug test
when he showed up at the ER Do you recal

aut horing that?

A. He had a positive drug screen and | honestly
don’t know whet her that was at this hospital or
the prior hospital.

Q Aright. | believe it was at the hospital in
Hope. Medical Park. It's right here on top, in
your letter to M. Shaw you state, | have no

information to comment on whether or not his
i njuries happened while working in an intoxicated

state or under the influence of drugs. |Is that
still you (sic) opinion?
A. Yes....a positive drug screen after the injury

seened to kind of be irrelevant to the injury
itself....

Q Is there any way for you to know definitively,
one way or the other, whether he had taken the
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injury?
A, No.
The claimant’s attorney questioned Dr. Sol onon:
Q What was your diagnosis of M. Mrris?

A. Blunt trauma with spleen injury and heno-
peritonea.

Q What is blunt trauma?
A. Blunt force against the abdom nal cavity.

. Do you have an opinion of whether M. Mrris’
rel ated spleen rupture was consistent with his job
related injury as he related it to you?

A. That’s the history | got....

Q After operating on M. Mrris, did your
di agnosi s change?

A, No...

Q Do you have any information or evidence
what soever that M. Mrris was under the influence

of any type of illegal drug at the tine of the
acci dent ?
A. | have no know edge of that.

A hearing was held on June 6, 2006. Phil Keith
testified that he was a tool pusher for the respondent-
enpl oyer and that he had supervised the claimant and R cky
Magness. Phil Keith testified for the respondents:

Q Did you receive any reports of any injuries on
a rig on Novenber 14, 2005?
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A.  No.

Q Ckay. Do you know when the first tinme was
t hat you received notice that M. Mrris was
al l eging that he had been hurt?

A. His nother called ne on the norning of - let
me see here - 11-23, that Jason had been to the
hospital and had had his spleen operated on.
That’s the first that | heard about it....

Q D d she say anything about him being hurt at
wor k or anythi ng happeni ng at work?

A.  No.

Q Do you know when the first tine was that you
heard that he was saying that he had been hurt on
the rig?

A. It was several days after that. | can't tel
you the specific date but it was several days
after that....

Q And that was the 23'9?

A. That was the 239 of Novenber.

The admi nistrative |law judge found, in pertinent part:

2) Caimant has net his burden of proving by a
preponderance of the evidence that he suffered a
conpensabl e injury to his spleen while enpl oyed by
t he respondents.

3) Caimant is entitled to TTD benefits begi nning
Novenber 23, 2005 and conti nuing through January
30, 2006.

4) Respondents notice defense is without nerit.
Any delay in notice of the conpensable injury was
justified pursuant to A.C. A 811-9-701(b)(1)(B)
and A.C A 811-9-701(b) (1) (O

5) daimant sustained his burden of proving ..
that he is entitled to reasonabl e necessary

medi cal benefits in connection with his injury,
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including, but not limted to the spl enectony
operation of 11/23/05.

6) The claimant has proven by a preponderance of
the evidence that the drugs contained in his

11/ 23/ 05 drug screen (RX-2, pg. 4) did not
substantially occasion the conpensable injury or
acci dent of Novenber 14, 2005.

The respondents appeal to the Full Comm ssion.

1. ADIJUDI CATI ON

A

Conpensability

Ark. Code Ann. 811-9-102(4)(A) defines “conpensable

injury”:

(B)

(1) An accidental injury causing internal or
external physical harmto the body ... arising out
of and in the course of enploynent and which
requires nedical services or results in disability
or death. An injury is “accidental” only if it is
caused by a specific incident and is identifiable
by time and place of occurrence[.]

Conpensabl e i njury” does not include:

(itv)(a) Injury where the accident was
substantially occasi oned by the use of al cohol,
illegal drugs, or prescription drugs used in
contravention of physician s orders.

(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a
physician’s orders shall create a rebuttable
presunption that the injury or accident was
substantially occasi oned by the use of al cohol,
illegal drugs, or prescription drugs used in
contravention of physician s orders.

(c) Every enployee is deened by his or her
performance of services to have inpliedly
consented to reasonabl e and responsi bl e testing by
properly trained medical or |aw enforcenent
personnel for the presence of any of the

af orenenti oned substances in the enpl oyee’ s body.
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(d) An enpl oyee shall not be entitled to
conpensation unless it is proved by a
preponderance of the evidence that the al cohol,
illegal drugs, or prescription drugs utilized in
contravention of the physician’s orders did not
substantially occasion the injury or accident.

A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4) (D). The claimant’s burden shall be a
preponder ance of the evidence. Ark. Code Ann. 8§11-9-
102(4)(E)(i). Medical opinions addressing conpensability
nmust be stated within a reasonabl e degree of nedica
certainty. Ark. Code Ann. 811-9-102(16)(B)

In the present matter, the admi nistrative |aw judge
found that the clainmant suffered a conpensable injury to his
spleen. The Full Comm ssion affirms this finding. The
cl ai mant had been enpl oyed with the respondents for
approximately 10 years. The claimant testified that he was
wor ki ng on an oil derrick on Novenber 14, 2005, when a rod
transfer struck himin the mddle | eft back. Al though he
did not witness the accident, Ricky Magness agreed that the
rod transfer canme | oose and he stopped the rig. The
subsequent nedical records corroborate the claimnt’s

testinmony concerning the specific incident. On Novenber 23,

2005, Dr. Sol onon reported that the claimant had “sustai ned
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blunt trauma to the | eft back about one week ago.” Dr.

Sol onon perforned an energency splenectony. Dr. Sol onon’s
surgical report confirnmed that the claimnt’s spleen had
rupt ur ed.

On Decenber 21, 2005, Dr. Sol onobn signed an opini on
indicating that his treatnent was causally related to the
acci dent as described by the claimant. Dr. Sol onon
testified at deposition that he had treated the claimant for
“blunt force against the abdomnal cavity.” Dr. Sol onon
testified that his nedical condition was causally related to
t he accidental injury.

The Full Comm ssion finds that the clai mant proved that
he sustained an accidental injury on Novenber 14, 2005,
whi ch injury caused physical harmto the claimnt’s body.
The cl ai mant proved that the accidental injury arose out of
and in the course of enploynent and required nedical
services and resulted in disability. The accidental injury
was caused by a specific incident identifiable by tinme and
pl ace of occurrence. The claimant established a conpensabl e
injury by nmedical evidence supported by objective findings,
namely, the ruptured spleen as reported by Dr. Sol onobn. W
therefore affirmthe adm nistrative | aw judge’s finding,

“Claimant has net his burden of proving by a preponderance
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of the evidence that he suffered a conpensable injury to his
spl een whil e enpl oyed by the respondents.”

The adm nistrative | aw judge found, “The clai mant has
proven by a preponderance of the evidence that the drugs
contained in his 11/23/05 drug screen (RX-2, pg. 4) did not
substantially occasion the conpensable injury or accident of
Novenber 14, 2005.” The Full Conmission affirms this
finding. The Full Conm ssion recognizes that a urine
speci men taken fromthe clai mant on Novenber 23, 2005 was
positive for illegal substances, that is, THC, anphetam ne,
and net hanphetam ne. The presence of these illegal drugs in
the claimant’s system created a rebuttabl e presunption that
t he acci dent was substantially occasioned by the use of
illegal drugs. Ark. Code Ann. 811-9-102(4)(B)(iv)(b).

However, there is no probative evidence of record
denonstrating that the oil rig incident on Novenber 14, 2005
was in any way the result of illegal drug use by the
claimant. The evidence shows that a rod transfer came | oose
fromthe derrick on Novenber 14, 2005. Ricky Magness agreed
that this m shap occurred and even stopped operations and
asked the claimant if he was okay. M. Magness testified,
“What happened was that the flange busted, you know.” The

record does not show that this circunstance was i n any way
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the result of any action by the claimant. W note that the
cl ai mant had the presence of mnd to duck when he saw t he
rod transfer swinging toward him although he was not able
to prevent the accident. M. Mgness credibly testified
that the claimant did not appear to be intoxicated. Dr.
Sol onon did not think that drug use played any factor in the
claimant’s injury. This finding by the adm nistrative | aw
judge is affirned.

B. Notice

Ark. Code Ann. 811-9-701 provides:

(a)(1l) Unless an injury either renders the
enpl oyee physically or nentally unable to do so,
or is made known to the enployer inmediately after
it occurs, the enployee shall report the injury to
t he enpl oyer on a form prescri bed or approved by
the Workers’ Conpensation Commi ssion and to a
person or at a place specified by the enpl oyer,
and the enpl oyer shall not be responsible for
disability, nedical, or other benefits prior to
recei pt of the enployee’ s report of injury....
(3) The foregoing shall not apply when an enpl oyee
requi res enmergency medi cal treatnment outside the
enpl oyer’ s nornmal business hours; however, in that
event, the enployee shall cause a report of the
injury to be made to the enpl oyer on the
enpl oyer’ s next regul ar business day.
(b)(1) Failure to give the notice shall not bar
any claim
(A If the enployer had know edge of the
injury or death;
(B) If the enployee had no know edge that the
condition or disease arose out of and in the
course of the enploynent; or
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(© If the comm ssion excuses the failure on
t he grounds that for some satisfactory reason
t he notice could not be given...

The adm nistrative | aw judge found in the present
matter, “Respondents notice defense is without nmerit. Any
delay in notice of the conpensable injury was justified
pursuant to A.C.A 811-9-701(b)(1)(B) and A.C. A 811-9-
701(b)(1)(QO."

We reverse this finding. The Full Conm ssion finds
that the claimant did not notify the respondents of his
injury until Decenber 27, 2005, as reflected in the First
Report OF Injury O Illness. The evidence denonstrates that
t he respondents did not receive notice before Decenber 27
2005. The preponderance of evidence shows that there was
some mishap involving the oil derrick on Novenber 14, 2005.
The cl ai mant and Ri cky Magness agreed that a rod transfer
came | oose. Although the claimant testified that he told
M. Magness about an accidental injury, M. Magness credibly
testified that the claimant did not report such an accident.
The record supports M. Mgness’  account of events. The
record denonstrates that the respondent-enpl oyer was not
made aware of the alleged injury until after the clai mant
was rel eased fromthe hospital for his surgery. The

evi dence does not show that the enployer had any know edge
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of the accidental injury before Decenber 27, 2005. The
clai mant was aware on Novenber 14, 2005 that the had
sustained a work-related injury, so the claimant cannot rely
on Ark. Code Ann. 811-9-701(b)(1)(B) or any other statutory
provi sion to excuse the |lack of notice.

Based on our de novo review of the entire record, the
Ful | Conm ssion affirns in part and reverses in part the
decision of the adm nistrative |law judge. The Ful
Comm ssion finds that the claimant proved he sustained a
conpensabl e injury on Novenber 14, 2005. The cl ai mant
rebutted the statutory presunption that the accident was
substantially occasioned by the use of illegal drugs.
However, the claimant did not notify the respondents of the
injury until Decenber 27, 2005. Pursuant to Ark. Code Ann
811-9-701, the claimant proved that he was entitled to
reasonably necessary mnedi cal treatnment provided on and after
Decenber 27, 2005. The claimant proved that he renai ned
within his healing period and was totally incapacitated to
earn wages from Novenber 23, 2005 through January 30, 2006
Pursuant to Ark. Code Ann. 811-9-701, the claimnt proved
that he was entitled to tenporary total disability
conpensati on from Decenber 27, 2005 through January 30,

2006. The claimant’s attorney is entitled to fees for |egal
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services in accordance with Ark. Code Ann. 811-9-715(Repl.
2002). For prevailing in part on appeal, the claimant’s
attorney is entitled to an additional fee of five hundred
dol l ars ($500), pursuant to Ark. Code Ann. 811-9-
715(b) (2) (Repl . 2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Conmi ssi oner Hood concurs in part and dissents in part.

CONCURRI NG & DI SSENTI NG GPI NI ON

| must respectfully concur in part and dissent in part
fromthe principal opinion. Specifically, | concur wth the
finding that the clainmnt suffered a conpensable injury
whi ch arose out of and in the course of enploynent. |
di ssent, however, fromthe finding that the clai mant did not
give notice of his injury to Respondent until Decenber 27,
2005, thereby precluding the claimant fromreceiving
benefits before Decenber 27, 2005.
_ _After a de novo review of the record, | find that the

cl ai mant provided notice to the Respondent and is entitled



Morris - F513545 22

to tenporary total disability and nedical benefits from
Novenber 23, 2005 until January 30, 2006 as awarded to him
by the Adm nistrative Law Judge.

___ On Novenber 14, 2005 the claimant was enpl oyed at Young
Well Service and working on an oil well when he sustained a
conpensable injury. Claimant testified that he was on a
derrick, seventy-five feet above ground, when he was struck
in the back by a steel transfer rod. Claimant’s i nmedi ate
supervi sor and the operator of the transfer rod, R cky
Magness, asked the claimant if he was all right. The
claimant testified that he told M. Magness that he thought
that he was all right, but that he just had the breath
knocked out of him Despite the accident, the claimant
finished his shift. Clainmant testified that he and M.
Magness even spoke of the accident on the way hone that
evening. C aimant also testified that even though he was
sore, he kept working for the next few days. On Novenber 23,
2005 the claimant was taken to the energency room where he
was di agnosed as having a del ayed ruptured spl een, for which
a splenectony was required. Dr. Solonon, the clainmant’s
physician, testified that the claimant’s injuries were
consistent with the claimant’s description of the accident.

Dr. Solonon also testified that the clai mant had a
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subl exul ar hemat oma, which neans that after the accident,

bl ood seeped out of the spleen, but was contained in the
capsule or outer lining of the spleen. At some point, that
capsul e ruptured and began to | eak, causing the claimnt to
experience severe pain and pass out.

Claimant testified that his nother called his enpl oyer
on the day of his surgery to notify them of the spl enectony.
Phil Keith, a supervisor for Respondents, testified that he
recei ved the phone call fromthe claimant’s nother. M.
Magness testified that after the surgery, he went to the
claimant’ s nother’s house, where he and the cl ai mant spoke
of the accident. The Respondents contend, however, that they
were not notified of the injury until Decenber 27, 2005.

The Majority argues that the claimant did in fact
sustain a conpensable injury, but that he did not notify his
enpl oyer of the injury until Decenber 27, 2005. | nust
reject the Majority’s view that the clainmant did not notify
hi s enpl oyer until Decenber 27, 2005.

First and Forenost, | find the Majority fails to
properly acknow edge the AR-C Form dat ed Decenber 19, 2005.
As a matter of |law, the clainmant gave notice to the
respondents at that time and shoul d have been given benefits

for that tine period.
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The Majority clearly errs inits finding that the
Respondents were not notified of the injury until Decenber
27, 2005. According to Ark. Code Ann. 8§ 11-9-701(a)(1),

Unless an injury either renders the
enpl oyee physically or nentally unable
to do so, or is made known to the

enpl oyer imuedi ately after it occurs,

t he enpl oyee shall report the injury to
t he enpl oyer on a form prescribed or
approved by the Wrkers’ Conpensation
Comm ssion and to the person or at a

pl ace specified by the enployer, and the
enpl oyer shall not be responsible for
disability, nedical, or other benefits
prior to the recei pt of the enployee’s
report of injury.

It has been well established by the Comm ssion that the date
that a claimant files an Arkansas Wrker’s Conpensati on
FormC, is the date that the clainmant has provided notice to

t he enpl oyer. See Yearwood v. WAl -Mart Stores, Inc., Ful

Comm ssion Qpinion Filed June 17, 2003 (F201311). In fact,
on Decenber 19, 2005, the claimant filed an Arkansas
Wor ker’ s Conpensation Form C. As such, the clai mant
satisfied the notice provision as of that tine.

| also find that it is extrenely unlikely that the
cl ai mant woul d have filed this formif the Respondent had
not previously denied paynent of the claimnt’s nmedical. The
Respondent nust have had notice in order to deny the

claimant’ s request for benefits. It is sinply not |ogical
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that the clainmant would have filed an AR-C form w t hout
having first been denied any benefits by the respondents.
Furthernore, M. Magness testified that the clai mant
notified himof the accident while he visited the clai mant
at home, and he corroborated the claimant’s testinony of
asking himif he was all right inmmediately after the
acci dent occurred. The Respondents, therefore, had notice of
the accident and the injury on the date of the occurrence,
and the claimant is entitled to receive tenporary total
disability and nedical benefits fromthe date that he becane
unabl e to work.

The Respondents were notified several tinmes that an
accident had taken place. | find that pursuant to the
| anguage of Ark. Code Ann. § 11-9-701, the act of notifying
the enpl oyer that an accident occurred was sufficient to
constitute notice. It is undisputed that Ark. Code Ann. 8§
11-9-701(b) (1) (A) specifically provides that a claimnt’s
failure to give notice of an injury is excused when an
enpl oyer has know edge of an injury. In the past this
Comm ssi on has found that when an i medi ate supervisor is
aware of a claimant’s mshap, it is sufficient to attribute
knowl edge of the injury to respondent enployer. Mavity v.

Pul aski County Special School District, Full Conmm ssion
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Qpinion Filed May 13, 1997(E500231); Marie Fuller v.

Hart marx Corp., Full Comm ssion Opinion Filed Decenber 1

1992 (E118573 & E118574).

The first tinme that the Respondents were notified
occurred imredi ately after the accident, when C ai mant
notified M. Magness. Claimant testified that M. Magness
asked himif he was all right, and that he told M. Magness
that he was all right, but that he just had the breath
knocked out of him In fact, M. Magness testified that he
did ask the claimant if everything was all right. Al so, M.
Magness was the person in control of the device carrying the
steel transfer rod, which hit the claimnt in the back. M.
Magness, therefore, had actual know edge of the accident at
the time of its occurrence.

The Majority argues that M. Magness credibly testified
that the claimnt did not report such an accident. Yet the
testimony of both the claimnt and M. Mgness is sufficient
evi dence that M. Magness was aware of the accident and the
clai mant being hit, or else he would not have asked the
claimant if he was all right. Furthernore, the clai mant
i nfornmed the energency roomthat he thought that at the tine
of the accident, he just had the breath knocked out of him

Dr. Solonon testified that the claimant nost certainly could
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have felt this way, due to the nature of the del ayed
rupture. Certainly, the claimnt was not privy to Dr.

Sol onon’ s know edge when he went to the energency room yet
he still reported that he had the breath knocked out of him
t hereby bol stering his credibility. As such, | give nore

wei ght to the testinony of the clai mant.

The second tinme that the claimant notified M. Magness
of the accident occurred imediately after their shift
ended, when M. Magness gave the clainmant a ride honme from
work. The claimant testified that while he was riding in M.
Magness’s truck, they tal ked about the accident, and M.
Magness told the claimant that he was sorry and that he
shoul d have been paying nore attention. While it is unclear
if the claimant relayed that he was sore, it is evident that
M. Magness was aware that the claimant had been hit, which
i s enough to show that notice was provided.

The third tinme that the clainmant notified M. Mgness
of the accident was soon after the claimnt’s surgery. M.
Magness testified that after the clainmant’s surgery, he went
to the claimant’s not her’s hone, where the clai mant was
recovering, to return the claimnt’s work boots. M. Mgness
testified that during his visit, the claimant told himthat

he had been injured in the accident on Novenber 14, 2005.
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Clearly, M. Magness's own testinony proves that he had
actual know edge of the accident. It is interesting that
even though M. Magness was notified by claimnt on three
separate occasions, M. Mgness did not follow procedure in
reporting the incident or having the claimant to fill out
any forns.

The Majority’ s next argunent is that the claimnt did
not conply with Ark. Code Ann. § 11-9-701 in reporting his
injury. The Majority argues that even if the clai mant
sust ai ned a conpensable injury, he failed to give i mediate
notice in that he did not inmmediately relay his injury to
his enpl oyer, and therefore, his claimshould be barred
until notice was formally provided. The Conm ssion has
observed, however, that “subjective beliefs and | ack of
under standi ng” if reasonabl e under the circunstances, appear
to be exactly the type of situation which excuse the failure
to give notice under Ark. Code. Ann. 8§ 11-9-701(b)(1)(B)
See, Sherry v. McDonald, Full Comm ssion Opinion filed

August 19, 1994, (E115727).

| find that the claimant’s delay in filing an official
cl ai m shoul d not bar himfromreceiving benefits. C ai mant
testified that he remained sore after the accident, but he

continued to work until his spleen was renoved. Dr. Sol onbn
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expl ai ned that the claimant had suffered a del ayed rupture
of the spleen. He also testified that the claimant |ikely
had an onset of synptons due to a clot rupturing, thereby
causing an i nedi ate need for treatnment. Furthernore, Dr.
Sol onon testified that the claimant’s injury was consi stent
with the trauma that he had sust ai ned.

As Dr. Solonobn’s opinion is consistent with the
claimant’ s testinony regarding his synptons, it is evident
t hat he had good cause for delay in filing an official
claim In fact, in the past, the Comm ssion has ruled that a
delay in reporting an injury is still sufficient to satisfy
t he notice provisions, when the enployer had know edge of an
accident at work and a potential injury, as noted in Mavity.

In light of Mavity, even if the claimant did not
i nmedi ately report pain, the Majority should not require the
claimant to demand i medi ate nedical treatnment after
sust ai ni ng what he thought was a mnor injury that would
work itself out. In fact, it is clear that the claimant had
every right to believe that his injury was mnor, until his
spl een actually ruptured. | find that it would have
unreasonabl e for the claimant to have demanded i medi at e
medi cal attention given that he believed it to be a m nor

injury. The del ayed nature of the claimant’s ruptured spl een
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is a satisfactory reason for any delay in notice. It is
sufficient that the Respondents had know edge of the
accident and the claimant’s potential injury.

Finally, it is undisputed that Ark. Code Ann. § 11-9-
701(b)(1)(C specifically provides that a claimant’s failure
to give notice of an injury is excused if the Comm ssion
finds sone satisfactory reason that notice could not be
given. The Majority conpletely ignores this statute in
finding that the claimnt did not give actual notice until
Decenber 27, 2005. d ai mant sustai ned what he reasonably
believed to be a minor injury. Due to the nature of the
injury, he did not think that he needed i medi ate nedi cal
attention. On Novenber 23, 2005 the clainmant becanme so
overwhel med with pain, that he coll apsed on the floor, was
rushed to the enmergency room and endured a spl enectony.
There is no conceivable way that the clainmant could have
call ed the Respondents prior to his surgery. Furthernore,
Dr. Solonmon’s testinony that the clainmant sustained a
del ayed rupture corroborates the claimant’s testinony that
he felt pain imrediately after the accident, but it was not
i mmedi atel y unbearable. It was not until the capsule or
outside lining of the spleen burst, that the claimant was

overcone with pain and col |l apsed onto the floor. As such, it
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woul d be fundanentally unfair to require the claimnt to
notify the Respondents while awaiting an enmergency surgery.
It further stands to reason that having an energency

spl enectony is a satisfactory reason why the clainmant did
not provide imediate formal notice to the Respondents.

In conclusion, | concur in the Majority’s finding that
the claimant suffered froma conpensable injury on Novenber
14, 2005, and | dissent in the Majority’s finding that the
claimant did not notify the Respondent of the injury until
Decenber 27, 2005. It is clear that the clai nant sustained
a conpensabl e injury on Novenber 14, 2005, and that he
notified his i mediate supervisor foll ow ng the accident.
M. Magness corroborates the claimant’s testinony in that he
asked the claimant if he was okay i medi ately after the
accident and | ater discussed the accident with the clainmant.
As such, the Respondents had actual know edge of the
accident and the injury. Even though the clainmant did not
formally report his injuries inmediately, the clainmant’s
del ay shoul d be excused due to the delayed rupture of the
spl een. Furthernore, the clainmant should be entitled to
receive tenporary total disability and nedical benefits
begi nni ng Novenber 23, 2005. Therefore, | find the

Adm ni strative Law Judge’ s deci sion should have been
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affirmed in the entirety by the Majority. For these reasons,

| respectfully concur in part and dissent in part.

PH LI P AL HOOD, Comm ssi oner



