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OPINION AND ORDER

The cl ai mant appeal s from a decision of the
Adm ni strative Law Judge filed Cctober 4, 2006.

The Adm ni strative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

1. The Arkansas Wrkers’ Conpensation

Comm ssion has jurisdiction of this
claim
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2. The enpl oyer/ enpl oyee rel ationship
existed at all relevant tinmes through at
| east August 1, 2005, and thereafter;

3. If the claimis found to be
conpensabl e, the clai mant earned an
aver age weekly wage sufficient to
entitle her to the maxi num appli cabl e
conpensation rate for tenporary total
disability and for permanent parti al
di sability.

4. Caimant has failed to establish by a

preponder ance of the evidence that she

sust ai ned a conpensable injury to her

pelvic area, groin, and right |eg caused

by rapid, repetitive notion.

The claimant all eges that he sustained a
conpensabl e injury that is governed by the Arkansas Wrkers’
Conmpensation Act, A C A 8§ 11-9-101 et seq. The claimant’s
alleged injury is, indeed, an injury that is covered by the
Act; however, the claimant has failed to establish the
el enents necessary to prove a conpensable injury by a

pr eponder ance of the evidence.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies



Morris - F511742 - 3-

the law, and should be affirnmed. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Comm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Conmmi ssi oner Hood di ssents.

DI SSENTI NG OPI NI ON

The cl ai mant appeal s a deci sion issued by an
Adm ni strative Law Judge on Cctober 6, 2006. In that
deci sion the Adm nistrative Law Judge found that the

claimant did not sustain a conpensabl e gradual onset injury
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in the formof a pelvic fracture during the course and scope
of her enploynent. Specifically, the Adm nistrative Law
Judge found that while the claimnt had shown that her job
was repetitive, it was not perforned rapidly. She further
opi ned that the doctor’s opinion given by Dr. Slater was not
stated within a reasonabl e degree of nedical certainty and
was based on the claimant’s statenents and should therefore
be di scounted. The Majority now affirnms and adopts that
decision as their own. After a de novo review of the record,
| find that the decision of the Adm nistrative Law Judge
shoul d have been reversed. Accordingly, | nust respectfully
di ssent.

First, | find that the claimant’s job duties were
performed both rapidly and repetitively. As the claimant and
t he wi tnesses throughout the hearing described, the
claimant’s job required her to stand and to wal k all day.
The cl ai mant had no problens with her pelvis prior to August
2005, and her treating physician Dr. Slater attributed her
job as the cause of her injury, thus establishing causation.

| further find that the Majority commts error of lawin
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finding that Dr. Slater’s opinion is not stated within a
medi cal degree of certainty and shoul d be di scounted because
it is based on the claimant’s statenments. The use of the
words, “I think” in no way indicates that Dr. Slater had
hesitation in asserting the reason for the claimnt’s
injury. Furthernore, the clainmnt provided an accurate
history to Dr. Slater, and | know of no case that mandates a
medi cal opinion based on an accurate history should be

rej ect ed.

The cl ai mant worked for the respondent enpl oyer
for sone 27 years. The last 25 years she worked in the
pharmacy. The claimant worked in a variety of jobs,
including as a courier tech. As a courier tech, the clai mant
woul d be required to make sure nedication is | oaded and
refilled correctly into a Pyxis machine. The couriers are
also required to deliver the nedications throughout the
hospital to the nursing stations. The claimant descri bed
that when fully staffed there are three courier techs. Every
30 minutes a nedication run has to be performed. To fulfill

that duty, a tech would deliver nedications on the first
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floor and then take the elevator to the tenth floor. The
tech woul d then deliver the nedications going down floor by
floor. When the tech returned, he would fill medications for
a tech to nmake another run. The techs would rotate having to
deliver the nedications. The claimant described that this
job was very fast paced and that the techs were instructed
to use the stairs in going dowmn fromfloor to floor. The
purpose of this was to expedite the process as the techs
often had difficulty conpleting their jobs within the
allotted 30 mnute tine period. The claimant testified that
if one used the elevator, they would not conplete their job
in tinme and that even using the stairs the techs would
frequently be unable to conplete their duties. The clai nant
further described that even if she was filling the

medi cation rather than delivering it, she would not be
sitting. The claimnt estimted that she worked primarily as
a courier technician or as a rehab technician. She said she
wor ked as a courier tech sone four days a week and then
woul d work as a narcotic relief tech the other day. The

cl ai mant worked the day shifts and testified that she worked



Morris - F511742 -7-

ei ght hour shifts. However, she also frequently perforned
doubl e shifts. She estimted working 60 hours a week.

The cl ai mant al so descri bed that she sonetines
wor ked delivering narcotics. The claimnt said that she
woul d start at the tenth floor and work her way down using
the stairs. The claimant also said that she sonetines
performed the job of |V deliveries, which would involve her
t aki ng various nedi cations throughout the hospital on a
cart. The clainmant said that by July or August 2005, after
she started suffering groin pain, she would work in IV
deliveries, where she was able to use a cart.

The claimant’ s testinony regardi ng her duties was
| argely corroborated by her witness, Mriam W/Ider. WIder
testified that she worked as a pharmacy technician. She
testified that she has prepared nedicines, delivered
nmedi cations, worked in IV delivery, and worked as a courier
tech. Wlder testified that in performng the job as a
courier tech workers used the stairs. Despite that, the

wor kers woul d often still fail to conplete their tasks
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within 30 m nutes and therefore nedications would have to be
added to the next run. She testified,

A W try to wal k as quickly as
possi bl e and not waste tine, but
soneti mes you have to bring nmeds back
and add that to the next run.

Q s that a frequent occurrence or
i nfrequent ?

A It’s pretty frequent.

Wal ker further testified that she usually nade sonme six to
seven runs per night. She further indicated that while
filling nedications, one mght be able to sit down on
occasion, but that was not the usual rule. She indicated,

A If it’s slow, you mght sit down a
little bit, but for the nost part, in
that 30 m nutes, there’s not a | ot of
time to sit because the | abels are

com ng out as the pharmacists are
entering the orders and you're filling
the neds that are actually in the
pharmacy and then the narcotics would go
back to the vault and we fill those as
well as any refills that may print out
on the conputer.

Ron Wor kman, pharmacy supervi sor for daytine

operations, also testified regarding the clainmant’s job
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duties. Wirkman testified that the claimant worked in the
capacity of sone 12 various positions. He indicated that he
had reviewed the claimant’s assignnents fromJuly to Cctober
of 2005. He indicated that the claimnt had only worked as a
Pyxis courier some 12 tines during the four nonth period,
but admitted that the claimant was on restriction from
perform ng sonme jobs during three nonths of that tine. He
further indicated that the courier tech position would be
performed nore rapidly than the other positions, but also
i ndi cated that the workers would not be sitting while
perform ng their other jobs. He descri bed,

A There is an opportunity to sit, but

by the nature of their - - what their

job entails, they’'re noving around

constantly to obtain nedications off the

shel ves, they' re going to a conputer to

i nput data and they’ re answering the

t el ephone. That’s sone of their primary

responsibilities, so there’s not a | ot

of opportunity for sitting in the

maj ority of our technician positions or

assi gnnment s.

He further testified that the claimant worked on

the control drug assignment some 39 tinmes. He described that

position required maki ng one delivery per day and said that



Morris - F511742 -10-

the workers start at the tenth floor and work their way
down. He said the workers have the discretion of using an

el evator or going down the stairs. Wrkman further indicated
that he felt Iike the workers noved at a “steady” pace. He

i ndi cated that he had not extensively observed deliveries
but that the job duties were designed to prevent work being
performed so rapidly it would case error. He al so indicated
the clai mant had worked for himfor some 26 to 27 years and
that he felt he she was a very good enpl oyee who was honest.
He al so described that she would not be allowed to work with
the narcotics if she were not honest.

The claimant initially sought treatnent for her
injury on August 26, 2005. The claimant presented with right
upper leg pain and groin pain. The claimant was referred for
physi cal therapy and eval uati on at OthoArkansas. On
Oct ober 14, 2005, Dr. John Slater treated the claimnt for
right lower extremty pain that went fromher groin to the
knee. He noted the claimant’s synptons were “new’ . The
claimant reported the pain had been present for two nonths

and i ndicated that she wal ked a | ot at work. The cl ai mant
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al so reported swelling in her knee and that she was taking
Skel axin. The claimant’s x-rays reveal ed that she had cysts
in her ischium Dr. Slater diagnosed the claimant with a
possi bl e stress reaction to the right ischium He also noted
that the claimant had patell ofemaral syndrone with patellar
cyst in her right knee. He also noted she was recovering
froma rotator cuff repair from Septenber 23, 2004, and

i ndi cated that she had previously suffered from pl ant ar
fasciitis of the left heel and a crush injury of the |eft
foot in 1999. Dr. Slater recommended the claimant have an
MRI. The claimant testified that at this tinme Dr. Slater
told her the injury was work-rel ated and due to her wal ki ng
and standing all day. The claimant testified at that point
she realized her injury was work-related and notified the
enpl oyer.

The claimant was treated by Dr. Tinothy M Boehm
on Cctober 27, 2005. He noted the claimant had been treated
by Dr. Slater and that she appeared to be suffering froma
stress fracture of the pelvis. He noted the claimant was to

be off work for one nonth and that the clai mant did not
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recall any particular trauma to her pelvis. He diagnosed the
claimant with, “5. Stress fracture of pelvis, etiology
uncl ear.”

On Novenber 18, 2005, Dr. Cranford treated the
claimant. He noted that she was suffering pain in the right
groin. The claimant al so presented with back spasns. The
clai mant reported that her Skel axin was not hel ping and t hat
she was not working because the enployer did not have a sit-
down job available. Dr. Cranford found that the clai mant
suffered from “1. Stress reaction, right ischium and
femoral trochanter. a. Confirmed by MRl on Cctober 14,

2005.” Dr. Cranford placed the claimant on a sedentary job
with limted standing and wal ki ng and prescri bed Fl exeril.

Anot her MRl was perforned on January 13, 2006. It
reveal ed that there was no evidence of bone contusion or
fracture. However, the report noted,”There is edema at the
i schial tuberosity bilaterally, worse on the left than the
right, and mldly involving the marrow of each i schi al
tuberosity. This is nost consistent with stress response and

injury of the abductor (hanstring) insertions bilaterally.”
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The cl ai mant was noted not to have hip effusion and returned
negative for trochanteric bursitis of the hip.

The claimant returned to Dr. Slater on February 7,
2006, and her diagnosis of a stress reaction was reiterated.
Dr. Slater indicated that he was reducing her linmtations to
avoid stair clinmbing and avoid squatting. However, he
rel eased her to stand and wal k. He also instructed her to
return in four weeks.

On February 15, 2006, Dr. Slater returned and
i ndi cated that she believed her injury was work-rel ated. She
i ndi cated that her job required her to work up to 80 hours
per week and that she had to wal k and stand the entire tine.
Dr. Slater was shown correspondence with various |ega
guestions. Dr. Slater opined that he did not believe the
cl ai mant woul d sustain a permanent inpairnment from her
pelvis injury but indicated, “lI do think the stress action
in her pelvis is woirk related, as she has been very active
physically at work with wal ki ng and standi ng | ong hours.”
Finally, on March 28, 2006, Dr. Slater indicated the

cl ai mant had reached MM w th no inpairnment and rel eased the
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claimant to return to work. At the time of the hearing the
claimant said that she continued to receive care for her
injury in the formof pain nedication and cortisone shots.

The cl ai mant contends that she sustained a gradual
onset injury in the formof a pelvic fracture. The clai mant
requests rel ated nmedi cal benefits and tenporary total
disability benefits for the time period of Cctober 28, 2005,
to March 28, 2006. The Majority denies the claimon the
prem se that the claimant did not show her work was rapid,
and that Dr. Slater did not state his opinion within a
reasonabl e degree of nedical certainty. Finally, the
Majority finds that because the opinion of Dr. Slater was
based on the claimant’s statenents, it was essentially a
matter of credibility. | nust respectfully disagree.

A conpensable injury is defined under Arkansas |aw
as:

An injury causing internal or external

physi cal harmto the body and ari sing

out of and in the course of enploynent

if it is not caused by a specific

incident or is not identifiable by tine

and place of occurrence, if the injury

i S:
(a) Caused by rapid repetitive notion.
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Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) (Supp. 1999).

In addition, subsection (E)(ii) states that the
burden of proof shall be by a preponderance of the evidence,
and the resultant condition is conpensable only if the
al | eged conpensable injury is the major cause of the
disability or need for treatnment. Ark. Code Ann. 8§
11-9-102(4)(E) (ii).

Every party that testified indicated the
claimant’s job would be repetitive. The real contention is
regardi ng whether the claimant’s work was rapid. The
respondents dispute that her work was performed rapidly. In
asserting this argunent, they contend that the claimant’s
job functions changed frequently and that she presented no
testinmony to show that the majority of her day was spent
wal king or clinbing stairs. They further seemto argue that
unl ess she was acting as a courier, her job would not be
performed as rapidly. However, after review ng the record,
must di sagree with the respondents. It is undisputed that
regardl ess of which task the claimant was perform ng, she

woul d be required to be standing and noving constantly. This
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novenent admttedly caused her to wal k constantly and to
clinb stairs on a frequent basis. Wile the claimant did not
of fer any evidence as to how many tinmes she lifted her | egs
while wal king, it is apparent that the claimant had to wal k
and clinb stairs on a continual basis while working.
Furthernore, the claimant testified that she worked as a
courier tech sonme four days a week prior to her injury, and
t he evi dence shows that job required her to walk and clinb
stairs at a very rapid pace. Finally, I find that it is
apparent that the claimant’s other job duties also required
her to walk or clinb stairs at a rapid pace as evidenced by
t he descriptions of the jobs thensel ves.

The Court has previously determined that an injury
caused by rapid and repetitive notion nust be evidenced by
tasks that are repetitive and that the repetitive notion
itself nust be performed rapidly. As such, a repetitive

notion that is not perfornmed rapidly Ml one v. Texarkana

Public Schools, 333 Ark. 343, 969 S.W2d 644 (1998). The

Court has further indicated that nultiple tasks may be

consi dered together in determ ning whether the repetitive
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requirement is nmet. Baysinger v. Air Systens, Inc., 55 Ark.

174, 934 S.W2d 230 (1996). However, the Court has al so
determ ned that in instances where the duties or tasks are
separated by intervals that are several mnutes |long, the

work is not rapid and repetitive. Lay v. United Parcel

Service, 58 Ark. App. 35, 944 S . W2d 867.

The Court has al so determ ned that a worker who
used an air gun to attach bolts at the rate of one per
fifteen seconds would be sufficient to constitute rapid and

repetitive notion. See H gh Capacity Prods. V. More, 61

Ark. App. 1, 962 S.W2d 831 (1998). Additionally, the Court
has awar ded benefits when a worker performed repetitive
notions at the rate of 115 to 120 tinmes per day with 1.5

m nute intervals between. See Boyd v. Dana Corp., 62 Ark.

App. 78, 966 S.W2d 946 (1998). However, the Court has held
that a custodian did not performrapid repetitive notions,
despite repeating notions, because the novenents in
conpleting the tasks were different and were separated in

tinme. See Mal one, supra. The Court has further determ ned

that one nust, “consider the positioning of the part of the
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body as well as the nunber of novenents the claimant has to
undergo to determne if the novenent is ‘rapid and

repetitive’” Patterson v. Frito-lLay, Inc., 66 Ark. App. 159,

992 S.w2d 130 (1999).

In the present case, the claimnt perforned a
nmyriad of duties which required her to be wal ki ng or
clinmbing stairs. The claimant testified that some four days
a week she acted as a courier. The claimant, WIder, and
Wor kman, all agreed that this task woul d be scheduled for 30
m nutes. Likew se, all three testified that it would be
ordinary for the courier to clinmb down ten flights of stairs
and deliver nedications within that time frame. WIder and
the claimant testified that the stairs were used because of
time constraints. Both also testified that the job pace was
quick and that frequently they were physically unable to
conplete their duties. Certainly, if one considers each step
as the novenent being considered as rapid and repetitive, it
is apparent that the claimant would be noving at an
extrenely rapid pace to deliver nedications and then wal k

down ten flights of stairs. Wiile | note Wirknan’ s testinony
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t hat such was not perforned rapidly, the evidence shows

ot herwi se. The claimant and Wl der both testified that the
j ob was often not conpleted on tine and that time was of the
essence in performng the job. Furthernore, conmon sense
indicates that to conplete such a task would require rapid
and repetitive notion. Sone 50% of their day was spent
perform ng that task and the clainmant perforned that task
four days a week. | note that in Patterson, the clai mant
estimated she had to sit on her knees and nove forwards and
backwards sone 40% of the tine. As such, even if the
claimant had | apses in her job as a tech, it is clear that
she still has net her burden of proof in show ng her work
was rapid and repetitive.

Furt hernore, even when the courier was filling
medi cation, it is undisputed they woul d be responsible for
doi ng various other tasks that would require themto be on
their feet and wal k. Wiile it appears that such was not done
as rapidly, all the parties admt that the clainmnt would
still be nmoving constantly, and therefore, it is clear that

the claimant would still be taking steps at a rate
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sufficient to satisfy the definition of rapid and repetitive
not i on.

The Mpajority and the respondents seemto argue
that the job of courier tech is the only job that could
possi bly be considered to be perfornmed at a rapid pace. They
al so seemto rely heavily on the fact that there is a
di spute regardi ng how often the clai nant worked as a courier
tech. | first find that the clainmant’s testinony regarding
how often she worked as a courier tech is nore credible than
that of Workman. Specifically, | note that Wrkman admtted
that the records he had which were avail able were largely
during a tine period where the clainmnt was on restriction.
Therefore, | cannot conclude that the records he | ooked at
were representative of the claimnt’s usual schedul e.
Furthernore, he testified the claimant was honest and of
good character, which |l ends credence to her testinony.

However, even if one does not believe the
claimant’ s testinony regardi ng how often she acted as a
courier, | find that her other job duties would still be

sufficient to show rapid and repetitive action to sustain a
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conpensable injury. In particular | note that every job that
was described required the claimant to performtasks that

i nvol ved wal ki ng on a continual and constant basis. Wile
the clai mant was not necessarily given tinme constraints on
any job other than that of courier, it is evident fromthe
testinmony of the parties that the jobs still had to be
performed in a tinmely fashion or the patients would suffer.
It is undisputed that the jobs were designed to pronote
efficiency and that they were tine sensitive because they
requi red di spensing of nedication. Likew se, when
considering the description of the jobs it is apparent that
they had to be perforned at a fast pace. In particular

note that the job of BRI would require the claimant to fill
nmedi cati on and nmake sonme six to seven deliveries to another
institution within a ten hour shift. Wrkman testified this
nmedi cati on was taken to another |ocation that was connected
to the hospital by an underground corridor and that the

wor ker m ght possibly use the stairs of the four story
facility to deliver nedications to each floor. Certainly,

this woul d require extensive wal king at a rapid pace.
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Li kewi se, the job of IV tech or narcotic technician would
still require the claimant to deliver nedications throughout
the entire hospital, thus requiring extensive and conti nual
wal king at a rapid pace.

When considering the aforenentioned cases, it
becones apparent that the claimant’s actions were, indeed,
both rapid and repetitive. Wile the claimnt did not
testify regardi ng how many steps she took a day or how many
stairs she clinbed a day, it is apparent that she wal ked
continuously and that a significant portion of her jobs, not
just the position of courier tech, required her to clinb
stairs. Furthernore, all the parties agree that regardl ess
of the job, the claimant woul d be noving constantly and seem
to agree that the majority of the claimant’s tinme woul d be
spent on her feet and “noving around.” \Wile Wrkman
described the claimant’s pace woul d be “steady”, he al so
adm tted the workers would be continually noving and
generally busy. Furthernore, | also note that WIder
testified he did not always observe deliveries. Wen

considered in conjunction with the testinony of WIder
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regarding the urgency in which deliveries had to be made, it
is apparent that his description for the pace of workers was
not accurate. In fact, even the Adm nistrative Law Judge
described the claimant’s novenents as “brisk”. Certainly,
the use of the word “brisk” would indicate that the claimnt
was performng her job at a rapid pace.

Furthernore, | note that in the case of Patterson,
supra, the claimant’s activities were considered to be rapid
and repetitive when the claimant testified that she spent
sonme 40% of her time on her knees noving back in forth in
order to stock shelves and had to bend and squat to perform
her job. In this instance all the parties agree that the
cl ai mant woul d have spent virtually all of her tine walking
and wi thout having substantial periods of tinme where wal ki ng
was not required. While the respondents attenpt to assert
that there were | apses of tine where the clainmant did not
have to work as rapidly, | reiterate that even during the
“slow’ times the claimant woul d be wal ki ng fast enough to
show rapidity. | also note that four days of five of the

claimant’ s job woul d have been as a courier and therefore
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performed at an even nore rapid pace. Finally, | reject the
Majority’s assertion that a lunch hour or break woul d
sonehow serve as a break in establishing the rapidity of the
performance of the job. | find this to be particularly
di sturbi ng since these breaks woul d have been required by
| abor regul ations.

| also find that the claimant has shown that her
wal ki ng and clinbing stairs were the najor cause of her
injuries. The claimant credibly testified that she had never
suffered synptonms such as those she received treatnent for
inrelation to the stress fracture. There is no evidence to
rebut that testinony, nor do the nmedical records provide any
evidence to the contrary. Furthernore, there is no
i ndication that the claimant had engaged in any ot her
activity that would have caused her to sustain a stress
fracture. Finally, | note that the claimant’s treating
physician, Dr. Slater, explicitly indicated the claimnt’s
wor k caused the stress fracture. Accordingly, | find the

cl ai mant sustai ned a conpensabl e gradual onset injury.
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| further find that the Majority errs as a matter
of lawin finding that Dr. Slater’s opinion was not stated
wi thin a reasonabl e degree of nedical certainty. | find that
Dr. Slater’s opinion was sufficient to renove any doubt
regardi ng causation and therefore establishes
conpensability. In discussing this issue | also note that
the Majority makes reference that Dr. Slater found the
claimant’s condition to be due to lifting. This is sinply
not accurate. Nowhere in the file does the claimant or
Dr. Slater advocate such a position. | find this statenent
by the Majority to be especially curious given that the
remai nder of their decision seens to correctly discuss that
t he clai mant was contendi ng that she sustained an injury due
to standi ng, wal king, and stair clinbing.

Medi cal opi ni ons addressi ng conpensability nust be
stated within a reasonabl e degree of nedical certainty. Ark
Code Ann. 8§ 11-9-102(16)(B). Expert opinions based on
“could,” “may,” or “possibly” lack the definiteness required

to prove causal connection. Frances v. Gaylord Container

Corp., 341 Ark. 527, 20 S.W3d 280 (2000). However, where a
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medi cal opinion is sufficiently clear to renove any reason
for the trier of fact to have to guess at the cause of the
injury, that opinion is stated within a reasonabl e degree of

medi cal certainty. Huffy Service First v. Ledbetter, 76 Ark

App. 533, 69 S.W3d 449 (2002), citing Howell v. Scrol

Tech., 343 Ark. 297, 35 S.W3d 800 (2001). In addition, a
finding of causation in a worker’s conpensati on case does
not need to be expressed in terns of a reasonabl e nedi cal
certainty when there is supplenental evidence supporting the

causal connection. Heptinstall v. Asplundh Tree Expert

Conpany, CA 03-11, Decenber 10, 2003 (E913717).

Furthernore, in Wal-Mart Associates v. Davis, CA

06- 1109, CA 06-1109 (Ark.App. 5-2-2007), the Court of
Appeal s not ed,

We are m ndful of our statutory

requi renent that "[m edical opinions
addr essi ng conpensability and permanent
i mpai rment nmust be stated within a
reasonabl e degree of nedical certainty."”
Ark. Code Ann. § 11-9-102(16)(B) (Supp.
2005). The Arkansas Suprene Court,
however, "has never required that a
doctor be absolute in an opinion or that
the magic words "within a reasonabl e
degree of nedical certainty' even be
used by the doctor,"” but rather, "has
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sinmply held that the nedical opinion be
nore than specul ation.”™ Freeman v.

Con- Agra Frozen Foods, 344 Ark. 296,
303, 40 S.W3d 760, 765 (2001). The
court observed that "if the doctor
renders an opi ni on about causation with
| anguage t hat goes beyond possibilities
and establishes that work was the
reasonabl e cause of the injury, this
shoul d pass nuster." |d.

In the present case, the |language in question is
fromthe nedical report, dated February 15, 2006. In that
note, Dr. Slater indicates that the claimant had presented
himw th various | egal questions. Dr. Slater opined,

. | think the stress reaction in the
pelvis and the hanstring pull wll be

sonmet hing fromwhich she will recover
fully and there will not be an pernmanent
partial inpairnment fromthis. The

| unbosacral strain will not |eave her

with any partial inpairnment. She has had
a rotator cuff repair and a resection of
the distal clavicle. There is sone
per manent partial inpairment fromthat.
She has had fasciitis in her heels, but
| do not think there will be any
permanent partial inpairnment fromthat.
| do think the stress action in her
pelvis is work rel ated, as she has been
very active physically at work with
wal ki ng_and st andi ng | ong hours.
(Enphasi s added).
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Though Dr. Sl ater does not use the “magi c words”
of “reasonabl e degree of nedical certainty”, certainly his
| anguage is clearly sufficient to show that he believed the
claimant’ s condition to be due to her rapid and repetitive
wal ki ng and clinbing stairs at work. Dr. Slater in no way
i ndi cated that he had any hesitation in finding the
claimant’s work caused her injury, nor did he indicate that
there woul d be any other possible reason for the claimnt’s
injury. Rather, he sinply asserts his opinion on the cause
of the claimant’s injury. As there is no evidence that his
opi nion was uncertain, | find that it is sufficient to
Certainly to inply that the sinple use of the word, “think”
somehow shows uncertainty is incorrect. Rather, | find that
Dr. Slater’s opinion is based on nore than a nere
possibility and shows that the claimant’s work was the
reasonabl e cause of her injury. | also note the Majority
gi ves absolutely no reason for her erroneous assertion that
Dr. Slater’s use of the word “think” would not be sufficient
to satisfy the provision that his opinion be stated within a

reasonabl e degree of nedical certainty. Furthernore, for
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themto specul ate that he was sonehow doubtful in his
opinion is inpermssible speculation and conjecture.
Finally, | note that to adopt the approach of the Majority
woul d be to, in effect, discount the opinion of any doctor
that is not famliar with workers’ conpensation. As such, |
find that their rationale should be rejected.

Finally, | address the Majority’s supposition that
the opinion of Dr. Slater should be di scounted because he
relied on the claimant’s statenents. | recognize that, in
the past, the Courts have indicated that the Comm ssion is
not bound by a doctor’s opinion that is based on facts
related by a claimant where the claimant’s own testinony is

| ess than determinative. See, Roberts v. Leo Levi Hospital,

8 Ark. App. 184, 649 S.W2d 402 (1982). However, this has
never stood for the proposition that when an accurate
history is given, the doctor may not consider that
information in determning if causation exists. As this
cl ai mant gave an accurate history and there is no other
explanation for the claimant’s injury, | find that the

opinion of Dr. Slater is entitled to great weight.
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Furthernore, it is apparent that in this instance,
Dr. Slater was famliar with the claimant’s nedi cal
condition as he had treated her for other injuries. In fact,
one nonth before, he had rel eased her fromcare for a
rotator cuff injury. As Dr. Slater was famliar with the
claimant’s prior conditions, | specifically reject the
respondent’ s argument that one of the clainmant’s other
injuries would sonmehow be relevant. | also note that the
clai mant reported that she was perform ng work which
required her to walk and clinb stairs for long hours. This
is a description which is agreed upon by all the w tnesses
that testified. As such, it is evident that the opinion of
Dr. Slater was based on correct information and shoul d be
given great weight. Finally, | note that Whrknman testified
the clai mant was very honest and a good worker, which | ends
credence to the fact that the claimant provi ded accurate
information to Dr. Slater and supports his concl usions.

For the aforenmentioned reasons | woul d have

reversed the decision of the Adm nistrative Law Judge and
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awar ded nedi cal and tenporary total disability benefits and

must now respectfully di ssent.

PH LIP A HOOD, Conm ssioner



