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PHARMERI CA, | NC.,
EMPLOYER RESPONDENT
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OPI NI ON FI LED JULY 30, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EVELYN BROCKS,
Attorney at Law, Fayetteville, Arkansas.

Respondent s represented by the HONORABLE M CHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Reversed.

OPI NI ON AND ORDER

The cl ai mant appeals an adm ni strative | aw judge’s
opinion filed January 5, 2006. The administrative |aw judge
found that the clainmant failed to prove he sustained a
conpensable injury. After reviewing the entire record de
novo, the Full Comm ssion reverses the opinion of the
adm ni strative |law judge. The Full Comm ssion finds that

the cl ai mant proved he sustai ned a conpensabl e occupati onal
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di sease pursuant to Ark. Code Ann. 811-9-601 (Repl. 2002).

. H STORY

Daniel David MM Il an, age 30, testified that he
suffered fromprior allergies and occasi onal headaches. M.
MM Ilan testified that he began working for PharMerica as a
pharmacy technician in about March 2005. The cl ai mant was
exam ned at heari ng:

Q And did you notice any problenms with a water
heater while you were there?

A. The first time | noticed anything, | had been
there - we had a conpressor that operated our
hydraulic things that did press the nedici ne down
- ...1"’mgoing to say two or three days before we
ended up having the episode - and | took the
conpressor outside and drained it of its water and
took it apart....It was, like, all wet |ooking and
there was nold and it just | ooked Iike it had been
| eaking for a while and it |ooked danp. | didn’t
touch it because | didn't really want to. It was
ki nd of yucky. And the floor had kind of a - |ike
alnost li ke a calciumstain where it | ooked Iike
it had been wet at one tine and had dried up.

Q Now, after you began working for PharMerica
and before the incident on June 8", did you
notice any change in your health?

A | felt fatigued. | just thought - at the
time, honestly, | thought it was because | was
working a |l ot of hours. | had nore headaches t hat
occurred as far as the frequency of them | had
nmore. It seemed |like al nost every day when | |eft
| had a dull - not a severe, not a m graine,

anything like that - they just seened to be
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persistent. Wen | would | eave work they would go
away. ...l was fatigued, | had sone shaking, a
little bit of trenmors, and some headaches.

Q And what happened to you on June 8'" of 2005?

A. Honestly, a lot of ny nenory is not real good.
It al nost happened like a train weck. | cane to
wor k about 8 o’ clock, went into ny station.

want to kind of describe the facility if | can a
little bit to kind of explain how that is....Wen
you cone in the door, the offices, the conference
room the lunchroom and the input area where the
pharmaci sts sit is handled - is a totally separate
area. It’s very narrow. That has one air unit
and then that’s all conpletely closed of f except
for a sliding wndow that we keep closed. And
then there’'s the big square footage, which
includes the utility roomand all that is in the
sanme ventilation. It includes our inventory of
our drugs and our work space.

And | wal ked into there, shut the door as we
usual |y do, and began worki ng. Probably about 30
- 20 to 30 minutes into ny shift my eyes started
burning and | thought naybe | touched sonething,
you know, an allergic-type reaction. | wasn't
sure what it was with nmy eyes. They really
started burning bad. | actually went to - we have
over-the-counter supplies - | went to Amanda and
asked her if | could wite off sonme eye drops
because | was just hurting, and we were allowed to
do that.

And | did the eye drops and about, I’mgoing to
say, 15 to 20 mnutes after that I made this
really strange thing...

| went to do license plates. There was a sinple

key conmmand to get to that nenu. | couldn’t
remenber how to do that. | couldn’t renenber how
to do ny job. | just started - |I call it blank
nonents, but | couldn’'t renmenber how to do things
like ny normal job things. | didn't renenber what
sequence to do things. | started filling enpty
bottles. | wasn’t putting pills in them | was

m sl abeling. | just got very scatterbrained....
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Q And how did you | eave?

A | finally - | said, “I want to take an early
| unch.” | took lunch right before the fire
depart ment cane...

Q Oher than the confusion and the irritation of
t he eyes, were you having any other synptons?

A. | was shaking....l had an onset - probably
about 15 minutes after | got in there | had an
onset of a headache....l as well had nosebl eed. ..

The record contains an Incident Report fromthe Rogers
Fire Departnent dated June 8, 2005:

Arived (sic) on the scene all personal (sic) where
(sic) out of building at the front door. Tal ked
to manger (sic) Amanda Johnson of Pharneri ca.
Everyone is (sic) office has been having headaches
she stated. She showed us the northwest corner of
building a wet spot in the floor. The Rogers
Water O fice was on the scene, he stated that he
checked the water neter and there was no water

| eak. We | ooked in the mech. room and coul d see
wat er dripping down into the return air platform
W took the cover off the furance (sic) and there
was one inch of water under platform The probl em
appeared to be stopped up condensation drain |ine.
We showed enpl oyees and the maint. rep. Walter Ash
531- 0805 he had been in contact with building
owners Charlie and Patsy Simmons and was told to
get it repaired.

The record indicates that the claimnt received
energency treatnent on June 8, 2005.

A Form AR-3, Physician’s Report dated June 9, 2005
described the alleged accident as follows: “Pt. states he

wor ked on Saturday (6-4-05) & noticed headache & then
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noti ced yesterday he had bad headache - eyes burning &
feeling out of it not connected ....” The D agnosis
appeared to be “exposure to nold.”

Dr. Konstantin V. Berestnev reported on June 9, 2005:

At the request of and authorization by PharMerica,
we are seeing M. Daniel McMIllon. M. MMIIon
presents today for the injury from 06-04-05. The
patient states that he worked on Saturday and

noti ced a headache and stated that the day before
the clinic visit on 06-08-05, he said the headache
got worse. His eyes started to burn. He was
feeling out of it, unconnected. He also had sone
chest congestion and shaki ness and he contri butes
everything to his exposure at work. They were
told by the fire departnent who did an inspection
at work that they had sonme nold. They are not
sure about it. An environnmental inspection is in
progress right now.

The patient has the typical appearance of a
patient with environnental allergies. He has
periorbital halos. He has pale and edemat ous
nasopharynx wi th nasal drainage present. He has
pain to pal pation of the maxillary sinuses. He
has cl ear ear canal s and nornotensive tynpanic
menbranes. C ear oropharynx. He has no cervi cal
| ynphadenopat hy. He has clear to auscultation
lung fields. Heart rate is regular wthout
murnors, gallops or rubs....The spironmetry is
within normal limts. Pulse ox is within nornal
limts at 98% X-ray of his chest shows no
abnormality. X-ray of his sinuses shows sone
mucosal thickening in the maxillary sinuses.

Dr. Berestnev assessed, “Exposure to nold and
environnmental allergies with maxillary sinusitis.” Dr.

Ber est nev advi sed the clainant “to continue to treat his
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environnmental allergies as the source of his synptons. |If
it is found that nold was present at the work place then the
wor k place needs to be disinfected and the water |eak needs
to be fixed.”

Dr. Gary L. Moffitt reported on June 17, 2005:

At the request of and authorization by PharMerica,
we are seeing M. Daniel McMIllon. M. MMIIon
is seen today for recheck. He states he is having
a severe problemw th headache. It is a fronta
headache. He really doesn’t have nuch else in the
way of synptonmatol ogy. He had had a problemw th
headaches prior to this exposure. He said that

t hey woul d occur occasionally. He has had a
constant frontal headache for the past week and a
half....Prior to this exposure he was snoki ng one
or two cigarettes a day, but he has discontinued
this. \Whenever he has had headaches before he
woul d be light sensitive but not have any nausea,
anorexi a or bal ance problenms. He thinks the
headaches seemto get better whenever he | eaves
work. ...

Fundoscopic examis normal bilaterally. There is
no conjunctival erythema. Tynpanic nenbranes are
pearly white and intact. Oral nucosa is
clear....Chest is clear. Heart has a regular rate
and rhythm ... Neurol ogic examis nornal.

| looked at his sinus filnms. They were found to
be negative. Uinalysis is negative. He has a
normal CBC. | am al so drawi ng a conprehensive
netabolic profile since he states that an

i nsecticide had been sprayed on Monday.

He is to use over-the-counter nedications for his
headaches since the others don't seemto be
working. He is to be seen again next week.
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M nden, a professional engineer, perforned a
| nspection Report dated June 29, 2005:

On Monday June 27'" two HVAC systens and a water
heater were inspected at the PharMerica facility.
The building is located at 412 North 2" Street,
Rogers Arkansas. The inspection was perfornmed by
me and Brian Eoff (an Arkansas |icensed nechani cal
contractor).

The purpose of the inspection was to access (sic)
the condition of the HVAC (heating ventilation and
air conditioning) systens and their involvenent

wi th water danage reported within the facility...

Mechani cal room di scussi on

The system appears to be a typical HVAC split
system common in light conmercial buildings. It
consists of a natural gas furnace/coil assenbly
sitting atop a plywood/ gypsum board pl enum

Return ductwork cones down fromthe ceiling and is
attached to the top of the plenum The
furnace/coil sits atop the plywood plenumand it
draws air fromthe plenumto be di scharged upward
t hrough the supply ductwork directed back into the
ceiling to the distribution ductwork.

Installed next to the air handler, also on top of
the plenum is a natural gas fired water heater.
An electric air conpressor is |ocated on the
floor.

There is visible water damage (stain & warpage) to
the plywood plenumtop. New appearing gypsum
board covers the front of the plenum (it was
reported to have been recently replaced). There
was a dark line of stain along the plenum

top to the wall interface behind the water heater.
The gypsum board wal |l covering behind the water
heater showed signs of water saturation sufficient
to | oosen (bubble) the wall paint for a |level 6"
above the plywood plenumtop...
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The water heater in the nechanical roomis a
natural gas fired, natural draft exhaust unit. It
was reported to nme that the water heater (or water
heat er accessory) had been | eaki ng water and
recently been repaired. There were signs of water
damage beneat h and behind the water heater...

A functional test of the water heater caused an
i mmedi at e odor of conbustion gas funes in the
Mechani cal room...Later tests confirned
conmbusti on gases were being discharged in the
Mechani cal room probably fromthis |ocation....

Concl usi ons:

1. Water damage and renoval /repair of water
damaged materials was readily apparent in and
around the Mechanical room plenum The water
heater and the AHU coil condensate drain are both
potential sources for this danmage. (The water
heater was reported to have been recently fixed
after a “prolonged” |eak (of an accessory tank).
Contractor records/invoices or occupant records
woul d be required to verify this information.

2. The AHU coil condensate drai nage pipe was
effectively plugged. It is probable that during
continuous air conditioner operation the drainage
pi pe would fill up and overflow the condensate
pan. (No secondary overflow shut-off swtches
were present on either HVAC unit that we inspected
t hat day).

3. The natural gas fired water heater has a
significant flue gas | eakage problem CO was
measured in concentrations up to 267 PPM (parts
per mllion) in the Mechanical room

4. The Mechani cal room pl enum (negati ve pressure
portion of HVAC systen) is not sealed airtight and
the coil to furnace interface (positive pressure
portion of HVAC system) has | eakage (into the
Mechani cal room). Sinultaneous operation of the
Mechani cal room air conditioner and water heater
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wi || cause water heater flue gases to be drawn
into the plenum and di scharged into the pharnacy
space.

5. No Qutside Air (CSA) inlets are present in
either of the two HVAC systens inspected...

M. Mnden's recommendations included repairing or
repl acing the existing water heater and installing proper
outside air ducts in order to obtain fresh air ventilation
The record indicates that the clainmant began treating
with Dr. Nancy Jones on or about July 5, 2005, for
conplaints of allergic rhinitis/congestion and eustachi an
dysfuncti on.
A physi cal exam nation of the claimant’s eyes on July
6, 2005 showed “sone Shiners”; there was “Cobbl estone” and
“Erythema” in the claimant’s throat; the claimnt’s nasa
turbi nates were noderately enlarged; and exam nation of the
claimant’ s lungs showed “m I d Crackles.”
Dr. Edwin Whiteside, an allergy care specialist,
reported on July 13, 2005:
We saw Daniel in our clinic for an allergy
eval uation on July 6, 2005 and he was skin tested
at that tine. He is 28 years old with headache,
fatigue, “shakiness,” and frequent sinus
infections....
1. Diagnosis: a) allergic rhinitis/conjunctivitis

b) eustachi an tube dysfunction, probably |IgE
medi at ed.
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2. Synptomatic nedications. Allegra 60ng,

Fl onase, and Maxair.

3. Testing. Skin tests were positive to tree,
grass, and weed pollen; housedust mte, nold, cat,
dog, candida, and nosquito.

4. | mmunot herapy. W have elected to start him
on al l ergen i nmmunot her apy. . ..

Dr. Wiiteside noted that Spironmetry was nornmal and that
the claimant would follow up in six nonths.

Dr. Witeside corresponded with Debbie Doyle, R N, on
July 13, 2005:

Encl osed you will find the results of our

eval uation on the six enployees to determne if
they have significant allergies. As requested, we
al so performed a pul nonary eval uati on t hat

i ncl uded spironetry (pul nonary functioning) on
each one of them W have nade every attenpt to
determine if any of these enpl oyee’s synptons
coul d have been caused by being exposed to nold in
the workplace. It appears with the avail able
research we have at this tine, there is no way a
patient could inhal e enough nold spores to cause a
toxic reaction to nold that m ght be found in the
honme or workplace. However, it is possible to eat
enough food contam nated with nold to have a toxic
reaction follow ng that ingestion.

I f any of these enpl oyees have a significant
allergy, especially to nold, they could have an
increased difficulty with their allergies after
exposure to increased nold spores. W found
significant allergies in three of the six

enpl oyees. They are Brian K Smth, Mary A Doss,
and Daniel D. MMIlion. They are all allergic to
nold but that is not their primary allergen. Even
if they did have nold in the workplace and were
exposed to a significant anmount, it would be
highly unlikely that their difficulty nowis
related to that exposure.
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As mentioned before, we did a spironetry on each
enpl oyee and they were all normal except for Mary
A. Doss and Aurora Cortez....

It appears to nme that the difficulty these

enpl oyees are having with their headaches and

ot her synptons woul d have to be due to anot her
etiology other than allergy (1gE nediated
disease). | was a Flight Surgeon in the Ar

Nati onal Guard and Air Force for a total of twenty
years and it appears to ne the difficulty they are
experiencing is probably due to exposure to carbon
nonoxi de and/ or nitrogen di oxide.

Dr. Mffitt treated the claimant on July 14, 2005 for
synpt ons of headache and nausea. Dr. Mffitt stated, “Since
there is a question now of possible carbon nonoxide
exposure, a carboxyhenogl obin | evel was drawn. | am
recommendi ng an MRI of his brain, but he is seeing Dr.
Reginald Rutherford in Little Rock, a neurologist, and |
don’t see any reason to not defer until he sees Dr.
Rutherford to see if he agrees that he needs an MRI.”

The record indicates that LabCorp Kansas City received
a specinmen fromthe claimant dated July 14, 2005 with a
report dated July 19, 2005. The Test and Result indicated,
“Car bon Monoxi de, Blood 2.4H %~

Dr. Reginald J. Rutherford provided a Consultation

Report on July 20, 2005:
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M. MMIlon is seen for neurol ogi c eval uation
referable to conplaints follow ng carbon nonoxi de
exposure in the work place....He works as a
pharmacy tech for Pharnerica where he has worked
for three and a half nonths.

Past history conprises tension headache, TM
syndrome and al l ergies...

M. MMIlon reports that shortly after comrenci ng
wor k at Pharmerica he noted increasing frequency
in severity of headache as well as increasing

si nus probl ens necessitating five courses of
antibiotics. On June 8 he and co-workers becane
ill. There were initially evaluated for nold
exposure. Subsequent to this a carbon nonoxide

| eak was discovered in the work place related to a
defective water heater. M. MMIlon has been
checked for carboxy henoglobin which is mldly

el evated but not abnormal in Iight of the fact
that he is a snoker. H's current synptons
conpri se headache which is different and nore
severe than his pre-norbid headache, trenor,
fatigue, cognitive difficulty, dizziness and

i npai red bal ance when he cl oses his eyes. His
current headaches are characterized by pain
beginning in the occiput radiating to the frontal
region. He does feel that headaches and fatigue
have i nproved since relocating his place of

enpl oynment to Little Rock....

M. MMIlon s neurological examnation is within
normal limts. In view of his conplaint of trenor
arrangenents will be made for TSH and thyroid
profile. The conplaint of difficulty with bal ance
when deprived of visual cues pronpts a B12 | evel
Hi s other conplaints pertaining to headache,
fatigue, dizziness and cognitive difficulty wll
be addressed via MR study of the brain with
contrast enhancenent and neuropsychol ogi cal

eval uation by Dr. Judy Wite Johnson.
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An MRl of the claimant’s brain on July 22, 2005 was
nor el .

Dr. Judy Wite Johnson, a psychol ogist, wote to Dr.
Rut herford on August 19, 2005:

Thank you very nmuch for your kind referral of M.
Daniel McMI1lon for a neuropsychol ogi cal

eval uation including personality testing...

The overall pattern of neuropsychol ogical test
findings reflects M. MMIlon’s functioning, in
general, in the average range of cognitive
abilities with no focal inpairments or significant
probl ems. There are no indicators in the findings
of “brain damage” or traumatic brain injury. He
is show ng synptons of anxiety and depression with
synptons at a sub-clinical level. These are apt
to reflect traits that are |ong-standi ng aspects
of his personality functioning. There were no
significant disruptions in his thinking, enotional
probl enms or personality disorder present.

Dr. Rutherford noted on Septenber 6, 2005, “MRI study
of the brain is normal. Blood work reveal ed normal thyroid
profile and normal B12 | evel. Neuropsychol ogical testing
proved negative for evidence of traumatic brain injury or
brain dysfunction. Anxiety and depressi on were consi dered
operant. M. MMIlon was advi sed that he should not be
usi ng opi oid based anal gesics for his headache. Effexor XR
is recommended for this current conplaints....dinica

followup will be required in one nonth.”
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A pre-hearing order was filed on Cctober 31, 2005. The
cl ai mant contended that he “was injured on June 8, 2005.
She (sic) has had injuries to her eyes, nose, throat, |ungs
and brain due to exposure to carbon nonoxi de and nitrogen
di oxi de.” The respondents contended that the claimnt “did
not mss enough tine fromwork to qualify for TTD. She was
not injured in the course and scope of her enpl oynent.
There are no objective nedical findings. There is no
medi cal opinion with any degree of certainty regarding
causation. Since the claimant did not sustain a conpensabl e
injury, she is not entitled to a change of physician. The
clai mant has to prove a conpensable injury to get any
benefit.”
The parties agreed to litigate the foll ow ng issues:
“l. Conpensability of the claimant’s injuries due to carbon
nonoxi de and nold. 2. Related nedical.”
Dr. Corwin Petty, Chanpions Famly Cinic, wote the
foll ow ng on August 31, 2006:
This letter is in regards to Aurora Carter,
Mar| ene Seratt and Daniel McMIlan. Based on
their synptons and the chronol ogi cal order that
t hese events took place, | believe with nedical
certainty that the above patients suffer from

del ayed neurol ogi cal sequel ae due to prol onged
car bon nonoxi de exposure and subsequent poi soni ng.
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The following is nedical literature that supports
my opinion....

Envi ronnental CO exposure is typically | ess than
0.001% or 10 ppm[6], but it may be higher in
urban areas [7]. The anmount of CO absorbed by the
body is dependent on mnute ventilation, duration
of exposure, and concentrations of CO and oxygen

in the environnent.... A cigarette snmoker is
exposed to an estimated 400 to 500 ppm of CO while
actively snoking [7]....The current Cccupati onal

Safety and Health Adm nistration permssible limt
for CO exposure in workers is 50 ppm aver aged over
an 8-hour work day ....

A hearing was held on Septenber 11, 2006. The cl ai mant

testified that he was working 30 hours weekly for Harp’'s

Phar macy, but “I get very shaky towards the end of the work
week. Just very tired. | still do have headaches fromtine
to tinme, not to the extent they were then, but | just - |

get wore out, which I never had a problemw th, and a | ot of
shaki ng.”

The adm nistrative | aw judge found, “The clai mant has
failed to prove by a preponderance of the evidence that he
sustai ned a conpensable injury while working for the
respondent on June 8, 2005.”

The cl ai mant appeals to the Full Conm ssion.

1. ADIJUDI CATI ON

The cl ai mant contended that he was injured on June 8,

2005 and the respondents controverted the claim The
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parties agreed to litigate conpensability “due to carbon
nmonoxi de and nold.” Neither party explicitly inforned the
adm nistrative |law judge (ALJ) which statutory el enments of
conpensability they relied on. The ALJ found, “The clai nant
has failed to prove by a preponderance of the evidence that
he sustained a conpensable injury while working for the
respondent on June 8, 2005. See discussion above.” The ALJ
did not state which workers’ conpensation statute she relied
on. Neither party on appeal expressly infornms the Ful

Comm ssion with regard to the relevant statute for

adj udi cati on.

In any event, the Full Comm ssion infers fromthe
claimant’ s testinony and the record that Daniel McMIllon’s
synptons were gradual in nature rather than sudden in onset.
Ark. Code Ann. 811-9-601(e) (1) (Repl. 2002) provides:

(A) “Cccupational disease”, as used in this
chapter, unless the context otherw se requires,
means any di sease that results in disability or
death and arises out of and in the course of the
occupation or enploynment of the enpl oyee or
naturally follows or unavoidably results from an
injury as that termis defined in this chapter.
(B) However, a causal connection between the
occupation or enploynent and the occupati onal

di sease nust be established by a preponderance of
t he evi dence.
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Al t hough the Act does not define the distinction
bet ween “accidental injury” and “di sease,” one wi dely
accepted and salient distinction is that occupational
di seases are generally gradual rather than sudden in onset.
Johnson v. Democrat Printing & Lithograph, 57 Ark. App. 274,
944 S.W2d 138 (1997), citing Hancock v. Modern Indus.
Laundry, 46 Ark. App. 186, 878 S.W2d 416 (1994). In
Hancock, the Court of Appeals reversed the Comm ssion’s
finding that the claimant had sustained an occupati onal
injury, because the claimant’s injury had resulted from*“a
single injurious exposure and was sudden in its onset.”

In the present matter, the claimant’s synptons did not
result from*®“a single injurious exposure” which was “sudden
inits onset.” The claimant’s testinony indicated that his
synptons arose gradually. The claimant admtted that he
suffered fromprior allergies and occasi onal headaches.
After only a few nonths of working for the respondents,
however, “I felt fatigued....l had nore headaches.... It
seened |ike al nost every day when | left | had a dull - not
a severe, not a mgraine, anything like that - they just
seened to be persistent....|l was fatigued, | had sone

shaking, a little bit of trenors, and sone headaches.”
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The claimant’s testinony does not describe a “single
i njurious exposure sudden in onset.” W recognize that
t here appeared to be a “cul mnation” of claimnt’s synptons
when he and several co-workers were allegedly exposed on
June 8, 2005. The initial medical report, dated June 9,
2005, indicated that the claimant’s synptons had begun a few
days before the exposure incident on June 8, 2005. That is
to say, the record before the Conm ssion indicates that the
claimant’ s synptonms were gradual rather than sudden in
onset.

The cl ai mant saw Dr. Berestnev on June 9, 2005. Dr.
Berestnev reported that the claimant had “pal e and edemat ous
nasopharynx with nasal drainage present....X-rays of his
si nuses shows sone nucosal thickening in the maxillary
sinuses.” These are clearly objective nedical findings not
within the claimant’s voluntary control. A professiona
engi neer reported on June 29, 2005, “CO was neasured in
concentrations up to 267 PPM (parts per mllion) in the
Mechani cal room” Al though the record does not denonstrate
the quantity of CO (carbon nonoxide) the claimant was
exposed to, reasonable mnds could clearly find that the

cl ai mant was exposed to sone level of CO and that this
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exposure was causally connected to the objective nedical
findings of record. A July 2005 physical exam nation showed
nore objective findings: “Shiners” in the clainmant’s eyes;
cobbl estone and erythema in his throat; “crackles” in the
claimant’s lungs. Dr. Witeside opined in July 2005 that
the clai mant and several co-workers had been exposed to
carbon nonoxi de at work. A July 2005 | aboratory report
showed that there was a | evel of carbon nonoxide in the
claimant’ s blood. There is no probative evidence of record
suggesting that the objective nedical findings of record
were causally related to cigarette snmoking by the clai mant.
The record before the Conm ssion does not denonstrate
that the claimant sustained a traumatic or gradual injury to
his brain. None of the reports fromDr. Berestnev, Dr.
Moffitt, Dr. Jones, Dr. Witeside, or Dr. Rutherford
indicate that there was an organic brain injury. An MR of
the claimant’s brain on July 22, 2005 was nornal. Dr.
Johnson noted in August 2005, “There are no indicators in
the findings of ‘brain danmage’ or traumatic brain
injury....There were no significant disruptions in his
t hi nki ng, enotional problens or personality disorder

present.” There is no probative evidence in the record
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denonstrating that Daniel McM Il on sustained a brain injury
as a result of his conpensabl e occupational disease. Any
assertion to the contrary woul d be based on sheer
specul ati on and conj ecture, which cannot supply the place of
proof. Dena Constr. Co. v. Herndon, 264 Ark. 791, 575
S.W2d 155 (1979). Nor does famly clinician Dr. Petty’s
August 2006 description of “del ayed neurol ogi cal sequel ae”
denonstrate that the claimant sustained an organic brain
injury.

Based on our de novo review of the entire record, the
Ful | Comm ssion reverses the adm nistrative | aw judge’s
finding that the claimant did not prove he sustained a
conpensabl e injury. The Full Comm ssion finds that the
cl ai mant proved he sustai ned a conpensabl e occupati onal
di sease pursuant to Ark. Code Ann. 811-9-601. The
pr eponder ance of evidence denonstrates that the cl ai nant
suffered a gradual exposure to carbon nonoxide at work. The
claimant proved that he was entitled to reasonably necessary
nmedi cal treatnent pursuant to Ark. Code Ann. 8§11-9-508(a).
The claimant is entitled to reasonabl e necessary nedi cal
treatment for his fatigue, headaches, eyes burning, chest

congestion, shakiness, environnmental allergies, and
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eust achi an dysfunction, all of which are causally related to
the claimant’s occupational injury. W note fromthe record
that Dr. Rutherford planned to follow up with the clai mant.
For prevailing on appeal to the Full Conm ssion, the
claimant’s attorney is entitled to a fee of five hundred
dol l ars ($500), pursuant to Ark. Code Ann. 811-9-
715(b) (2) (Repl . 2002).

I'T IS SO ORDERED

OLAN W REEVES, Chairnman

PH LI P A HOOD, Conm ssioner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opinion finding that the claimant has proven by a
preponderance of the evidence that he sustained a
conpensabl e occupati onal di sease by way of carbon
nonoxi de poi soni ng. Based upon nmy de novo review of the
entire record, | find that the claimant has failed to

nmeet his burden of proof. Therefore, | find that the
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deci sion of the Admi nistrative Law Judge shoul d be
af firnmed.

No one is disputing the fact that the clai mant
and several of his co-workers were exposed to carbon
nonoxi de and nold at work. However, as noted by the
Adm ni strative Law Judge, the claimant has failed to
produce objective nedical evidence of a conpensable
injury. The cl ai mant has been adm ni st ered numerous
tests and has been exam ned by a nunber of well
qual i fied physicians in varying fields of medicine. Wth
t he exception of the common, everyday findings in
allergy suffers in Arkansas of “pale and edenot ous
nasopharynx wi th nasal drainage present.... X-rays of
hi s si nuses shows sone nucosal thickening in the
maxi |l ary sinuses” and “shiners” in his eyes,

“cobbl estone and erythema in his throat, and “crackl es”
in his lungs, the record is silent with regard to
objective nedical findings. It is axiomatic that the
obj ective nedical findings nust be causally related to
the all eged conpensable injury. A bruise on the check
whi | e objective nedical evidence is not sufficient to

establish the conpensability of a herniated cervical
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disc. Wiile one nmay show that a fall resulted in both
the bruise and the herniated disc, each is a separate
injury, requiring objective medical evidence to
est abl i sh causati on.

Wiile the claimant adnmittedly proved the
exi stence of objective nedical findings associated with
the conmon allergy, there is no evidence what soever that
these findings are in any way causally related to carbon
nonoxi de poi soni ng. Thus, the claimant may have proven
t he existence of a reaction to the nold, but he has not
proven the conpensability of carbon nonoxi de poi soni ng.
On the contrary, not one internet search for carbon
nonoxi de poi soning synptons |isted these or simlar
findings. Ganted, the claimant conpl ai ned of many of
the subjective synptons associated with carbon nonoxi de
poi soni ng; however, the evidence with regard to
obj ective nedical findings speaks for itself. Al
obj ective nedical testing yielded normal results,
i ncluding the clainmnt’s carbon nonoxi de bl ood test
whi ch showed 2. 4H% Dr. Rutherford unequivocally stated
in his July 20, 2005, report that the clainmant’s
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“car boxy henogl obin which is mldly elevated but not
abnormal in light of the fact that he is a snoker.”

"I'n determ ni ng whether a party has net the
burden of proof on an issue, Adm nistrative Law Judges
and the Conm ssion shall weigh the evidence inpartially
and wi thout giving the benefit of the doubt to any
party." Ark. Code Ann. § 11-9-704(c)(4)(Repl. 1996).
After weighing the evidence inpartially, wthout given
the benefit of the doubt to either party, | am
constrained to find that the claimant has failed to
prove by a preponderance of the evidence that he
sust ai ned a conpensabl e occupati onal disease that is
est abl i shed by objective nedical findings. A thorough
review of all the evidence fails to disclose the
exi stence of any objective nedical evidence establishing
a conpensabl e injury.

Therefore, for all the reasons set forth
herein, | nust respectfully dissent fromthe majority

opi ni on.

KAREN H. MKI NNEY, Comm ssi oner



