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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed February 2, 2007.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers' Compensation
Commission has jurisdiction of this
claim. 

2. On October 18, 2005, the relationship
of employee-employer existed between the
parties. 
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3. The claimant is entitled to a
compensation rate based upon an average
weekly wage of $194.00 per week,
therefore, entitling him to a temporary
total disability rate of $129.00 per
week. 

4. The claimant has failed to prove by a
preponderance of the credible evidence
that he sustained a compensable injury
while working for the respondent in
October 2005. 

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact
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made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

The Majority found that the claimant is not

entitled to receive medical or temporary total disability

benefits because he did not sustain a compensable, work-

related injury. More specifically, the Majority found that

the claimant failed to prove by a preponderance of the

evidence that he sustained an injury while working for the

respondents. Based upon a de novo review of the record in
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its entirety, I find the claimant suffered a compensable

work-related injury, supported by objective medical

findings. As such, I must respectfully dissent.

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002)

defines “compensable injury” as “[a]n accidental injury

causing internal or external physical harm to the body ...

arising out of and in the course of employment and which

requires medical services or results in disability or death.

An injury is ‘accidental’ only if it is caused by a specific

incident and is identifiable by time and place of

occurrence.”  Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W.3d 889 (2002). 

The claimant’s testimony reveals that his injury

did occur at work. The claimant testified that they usually

use a forklift to get the plywood down, but there was

material in the way, so another man climbed up on the shelf

about ten feet high and started handing down a piece of

plywood to himself and the 20-year-old man he had previously

worked with. The claimant estimated that the piece of

plywood being handed down was approximately 125 pounds, that
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it was four feet by eight feet in size and required two

people to handle it. The claimant testified that when the

man on top was handing the plywood down and let go of it, he

and the 20-year-old were supposed to grab each end of it,

but that the 20-year-old did not grab his end and the

plywood came down and hit him, the claimant, in the stomach.

The claimant testified that he really never did get a hold

of the plywood because it was coming down and he was trying

to catch it. The claimant further explained that his arms

were straight up above his head trying to grab a hold of the

plyboard because it was so high on the shelf.

The claimant testified a little later, on the date

as he continued work, his back and shoulder blade area began

to bother him. The claimant testified that he kind of blew

it off and continued working out his shift. The claimant

testified that he thought it was the plywood incident that

was causing his back to hurt because of the way he was

reaching up, the way it came down, and the way he was trying

to catch the wood. The claimant testified that he still had

discomfort in his back and thought he had pulled a muscle.
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The claimant testified that after about a week, his back was

extremely painful and he had a sharp pain that ran from his

shoulder blade area into his neck and down into his left

arm. The claimant testified that he reported the plywood

incident to Heath the day after the event happened and even

showed him his stomach. The claimant testified that he told

his supervisor that the 20-year-old man that he was working

with was going to hurt someone really bad because of the way

he was so spacey when he worked.

Dr. Knox corroborated the claimant’s testimony.

Dr. Luke Knox medical notes on the claimant reveal that the

claimant complained of neck and arm pain. Dr. Knox noted

that the claimant reports that he had a job-related injury

while lifting a heavy load of lumber at work. Dr. Knox

reviewed the claimant’s MRI and found that the claimant had

a disc herniation at C6-C7 on the left, with marked adjacent

spondylitic changes with neural foraminal encroachment. 

Dr. Knox testified that disc herniations of the

neck do not have to necessarily be related to trauma.

Dr. Knox was asked to give instances which will cause disc
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herniations. Dr. Knox responded, “car wrecks, slip and

falls, or twists, or cough, or sneeze. I have had them wake

up with them in the morning after, otherwise, a non-

consequential bed rests.”  Dr. Knox testified that a disc

herniation could result from trauma, and not necessarily

trauma to the neck. The doctor explained that it could be

some sort of traumatic incident to the body, resulting in a

flexion or rotation of the head or neck. Dr. Knox was asked

if a person has a big disc herniation like the claimant has,

would they normally have symptoms fairly quickly as to neck

pain and arm pain. Dr. Knox responded, “I think that is

probably typical.”  Dr. Knox further explained that when a

person reports that he or she woke up with neck pain,

normally this pain is attributable to some prior event.

Dr. Knox stated that he did not believe that sleeping will

cause a herniation of the neck. 

Dr. Knox also testified that if someone is lifting

something overhead and then looking up, this results in

extra strain and stress on the cervical disc. Dr. Knox

continued by stating that if you drop a board or something
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causes a jarring injury, this could result in a herniated

disc. Dr. Knox agreed that if the claimant experienced a

work injury as set forth in Nurse Beasley’s initial report,

that could result in a herniation of his neck.

Dr. Knox’s testimony, in conjunction with the

claimant’s testimony, is evidence that the claimant did if

fact injure himself while at work. However, the Majority

erroneously relied on the inconsistent testimony of

Supervisor Heath Echols. First, Mr. Echols testified that he

could not remember the date of the injury. Not only could

the claimant not remember the exact date, but neither could

his supervisor, who should have kept better records of

injuries. It is erroneous for the Majority to give

Mr. Echols testimony more credit when neither the claimant

nor Mr. Echols could provide an exact date of injury.

Second, Mr. Echols testified that people had never reported

injuries before. I find this testimony highly suspicious and

completely without credibility as there was at least one

other workers’ compensation claims filed against the

respondents with the Commission prior to the claimant’s
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injury. In fact, records show that there were at least two

claims filed against the respondents prior to the date in

which the claimant filed his claim. As such, it is evident

that Mr. Echols’s testimony is inconsistent regarding

whether or not an employee had ever been injured while

working for the respondents, and he should have filled out

the appropriate paperwork. Furthermore, Mr. Echols testified

that he had no reason to believe that the claimant’s

accident did not happen. As such, Mr. Echols testimony is

inconsistent, and I therefore find that the testimony of the

claimant and Dr. Knox far outweighs the testimony of

Mr. Echols. 

In sum, the claimant’s injury arose out of and in

the course of employment. Not only does the claimant’s

testimony support a finding that the claimant sustained a

compensable injury at work, but Dr. Knox’s testimony

reflects that he attributes the claimant’s injury to a work

related accident. Therefore, I find the claimant suffered a

compensable work-related injury, and that the Majority erred

in denying the claim.
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For the aforementioned reasons, I must

respectfully dissent.

___________________________________
PHILIP A. HOOD, Commissioner


