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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed October 19, 2006.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers' Compensation
Commission has jurisdiction of this
claim. 

2. On August 11, 2005, the relationship
of employee-employer-carrier existed
between the parties. 
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3. On August 11, 2005, the claimant
earned wages sufficient to entitle him
to weekly compensation benefits of
$390.00 for total disability and $293.00
for permanent partial disability. 

4. On August 11, 2005, the claimant
sustained a compensable injury to his
lower back (lumbar spine). 

5. The claimant has failed to prove that
he also sustained a compensable injury
to his right shoulder on August 11,
2005. Specifically, he has failed to
prove by the greater weight of the
credible evidence the existence of a
physical injury to this portion of his
body that is supported by “objective
findings.” Therefore, the claimant would
not be entitled to any benefits under
the Act for this alleged injury.

6. There is no dispute over the payment
of medical expenses incurred by the
claimant for treatment of this
compensable low back injury through the
evaluation by Dr. Cyril Raben on
February 23, 2006. All such expenses
have apparently been paid by the
respondent. 

7. The additional testing recommended by
Dr. Raben, the form of a discogram,
represents reasonably necessary medical
services for the claimant’s compensable
low back injury. The greater weight of
the evidence presented shows that this
test is medically appropriate and
reasonably necessary to determine the
nature and extent of the claimant’s
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compensable injury. Liability for the
expense of these services, subject to
the medical fee schedule established by
this Commission, rests upon the
respondent. 

8. There is no dispute over the
claimant’s entitlement to temporary
total disability benefits accruing
through December 22, 2005. 

9. The claimant has failed to prove that
he is entitled to continuing temporary
total disability benefits from
December 23, 2005 to a date yet to be
determined. Specifically, he has failed
to prove that, during this time, he
continued within his healing period from
the effects of the compensable injury
and continued to be rendered totally
disabled from performing all forms of
regular gainful employment as a result
of this injury. 

10. The respondent has denied the
occurrence of any compensable injury to
the claimant’s right shoulder and has
controverted his entitlement to any
benefits attributable thereto. The
respondent has also controverted the
claimant’s entitlement to any medical
services after February 23, 2006 and any
temporary total disability benefits
after December 22, 2006.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the
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Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

On October 19, 2006, an Administrative Law Judge

issued an opinion finding that the claimant was entitled to

additional treatment in the form of a discography for an
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admittedly compensable low back injury.  The Administrative

Law Judge further found that the claimant was not entitled

to additional temporary total disability benefits in

relation to that injury and found that the claimant did not

sustain a compensable shoulder injury.  The claimant now

appeals and contends that he is entitled to additional

temporary total disability benefits and that he sustained a

compensable shoulder injury.  The Majority now affirms and

adopts the decision of the Administrative Law Judge as their

own.  However, after a de novo review of the record, I find

the claimant is correct in his assertions that he sustained

a compensable shoulder and that he is entitled to temporary

total disability benefits in relation to his admittedly

compensable low back injury.  Accordingly, I must

respectfully dissent.

The claimant was injured on August 11, 2005.  The

claimant worked as a cement finisher for the respondent

employer.  His job required him to supervise workers and to

perform work alongside them.  That work would consist of

building cement forms, putting iron pins in the ground and
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nailing them, making sure the cement was the right depth and

the landing was at the correct grade, and then placing rods

in the concrete and compacting them. 

The claimant described his injury as follows,

I got a wire wrapped around my feet.  I
didn’t have time to throw the pipe down
that I was carrying.  The wire broke and
I went forward on a pipe that was on the
ground.  I did the splits with the pipe
on my shoulder.

The claimant described that the pipe he was carrying was

four inches around and 20 feet long and was being carried on

his right shoulder.

  The claimant further described that he had never

suffered from a work-related injury before and denied having

ever suffered from or treated for shoulder or back pain.  

However, he had an immediate onset of pain in both areas

after the injury.  The claimant testified he reported the

injury but returned to work.  He suffered from pain in his

back and shoulder for the remainder of the day.  The

following day his supervisor suggested he go to a

chiropractor.
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The claimant was initially treated on August 12,

2005, at Ziegler Chiropractic Clinic.  He reported that his

major complaint was low back pain.  He further indicated

that he had been suffering from that problem for one day. 

The claimant also reported that he suffered from neck pain. 

On a sheet regarding the claimant’s complaints, the top

indicates that the onset for both the low back and neck pain

were from the previous day.   The claimant had x-rays taken

of his lumbar spine, but not his cervical spine or

shoulders.  He was diagnosed with lumbar spasms, a lumbar

strain, lumbar disk degeneration, and sciatica.  He was

noted to have straightening of the lordotic curve of the

lumbar spine.  The claimant continued to receive

chiropractic care.  However, the remainder of the notes from

the Ziegler Chiropractic Clinic fail to mention that the

claimant received treatment for anything but his lumbar

spine.

Eventually, the respondents sent the claimant to

Dr. Blankenship.  On October 12, 2005, Dr. Blankenship noted

the claimant’s “Chief Complaint” to be, “Lower back pain,
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greater than right shoulder pain.”  The claimant reported

the injury with the pipe and indicated that he had suffered

from low back and shoulder pain since that time.  

An MRI was performed and revealed that the

claimant had degenerative changes throughout his spine with

a midline disc protrusion at L4/5.  Dr. Blankenship

indicated that the claimant’s MRI, “confirms a disc

protrusion at L4/5 and certainly his clinical complaints and

findings would be consistent with a discogenic etiology for

his pain.  His examination is really more consistent with a

facet problem and very well may be a combination of the

two.”

Dr. Blankenship recommended the claimant undergo

aggressive physical therapy and prescribed Celebrex and

Decadron.  He also indicated that, “if he doesn’t improve,

discography may be needed to outline whether a surgical

treatment plan would be warranted...,”.  Dr. Blankenship

further indicated that he has asked “Steve” to look at the

claimant’s shoulder.  He indicated, “did have Steve take a

look at his right shoulder and there does not appear to be
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any major pathology going on.  We will have some minor

therapeutic modalities also outlined for that with his

physical therapy sessions...” 

The claimant continued treatment with

Dr. Blankenship.  However, it appears that Dr. Blankenship

was focusing only on the claimant’s back injury.  On

November 10, 2005, Dr. Blankenship indicated that the

claimant’s mechanical back pain appeared to be resolving but

that he still had persistent myofascial tightness.  The

claimant was instructed to participate in a two week work

hardening program.  Dr. Blankenship also indicated that if

therapy went well, the claimant would be able to “try” to

return to work.  Finally, he indicated that if the therapy

and possible return to work went well then the claimant

would likely be at MMI at his appointment in six weeks.

On December 15, 2005, Dr. Blankenship indicated

that the claimant, after work hardening, had attempted to

return to work. After one day the claimant had a marked

increase in pain and had to stop working.  Dr. Blankenship

ordered another MRI.  It was noted to be essentially
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unchanged from the first MRI. Dr. Blankenship opined, “His

MRI does confirm the L4/5 disc protrusion.  I still feel

like, based on his clinical findings and complaints this is

the likely etiology of his pain.”  Dr. Blankenship

recommended the claimant have a discography to see if he was

a candidate for surgery.  He estimated the claimant’s

success rate for relief of pain by surgery to be 80-85%.  He

also told the claimant that his chance of returning to work

without surgery was, “close to zero.”  He also indicated the

claimant would have a 50-60% chance of returning to heavy

manual labor if he had the surgery.  He gave the claimant an

alternative option of having an FCE appointment.  He

indicated, “The other option would be to keep his FCE

appointment next week and see what he is able to do.”

The claimant underwent an FCE on December 20,

2005.  Notably the author of the report indicated the

claimant was, “referred with ongoing lumbar and cervical

pain” due to the work-related accident.  The claimant was

determined to have given an “unreliable effort”.  He was
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also assessed as being able to perform work at the level of

Sedentary.

The claimant returned to Dr. Blankenship on

December 22, 2005.  Dr. Blankenship indicated that based on

the inconsistencies in the claimant’s MRI, he felt the

claimant had myofascial pain rather than discogenic pain. He

indicated, “Based on a review of his Functional Capacity

Evaluation that indicated that he had inconsistent effort

demonstrated with many inconsistencies with inappropriate

illness responses, I certainly do not feel like a

consideration of surgery or work up for possible surgical

intervention is warranted.”   He also apparently changed his

opinion regarding the findings on the claimant’s MRI.  He

indicated that the claimant had degeneration and desiccation

at L4/5 but that there was no gross annular tearing.  He

also indicated that the claimant had mild bulging at L4/5

but that, “this is much more likely be bulging from a

standpoint of his degenerative changes rather than a true

disc herniation.”  He opined that the claimant would not

have an impairment rating and instructed the claimant to
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perform his daily exercises “religiously”.  He also

indicated that the claimant would be unable to return to his

prior job and placed him on a permanent 40 pound weight

lifting restriction.

The claimant sought and received a change of

physician.  On February 23, 2006, the claimant was treated

by Dr. Cyril Raben.  Dr. Raben indicated that the claimant

presented with pain in his low back due to his work-related

accident.  He noted the findings of Dr. Blankenship and the

FCE and indicated the claimant had attempted to return to

work after being placed on a 40 pound restriction by

Dr. Blankenship only to be reinjured shortly thereafter and

currently unable to work.  He noted that on physical

examination the claimant had limited range of motion in his

lumbar spine.  He further indicated that the claimant

suffered from, “Disc degeneration or derangement of the L4/5

disc space.”  He also noted that the claimant did not

exhibit signs of exaggerated pain behavior despite Dr. Raben

performing tests for such.  Dr. Raben recommended the

claimant undergo a discography in order to determine the



Martinez - F509394 -13-

source of the claimant’s pain.  He further recommended the

claimant undergo injections once his pain generator was

located.  Dr. Raben, on May 11, 2005, drafted a letter

indicating that he had suggested the claimant remain off

work.

The claimant testified that he continues to suffer

from back and shoulder pain. However, he indicated that

since he has been off work, he typically does not feel

anything in his shoulder.  He also indicated the only

treatment he got for his shoulder was when “Steve” touched

his shoulder.  

The claimant testified that he has not returned to

work since his one attempt to return to work.  He indicated

he took his restrictions to the respondent employer and that

they did not allow him to return to work.  He has not

returned to work at any other place because his back hurts

and does not feel he will be able to find employment with

his restrictions.  He has been unable to return to Dr. Raben

because the respondents will not pay for it.
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The claimant appeals the findings that he is not

entitled to temporary total disability benefits and that he

did not sustain a compensable shoulder.  No cross-appeal was

taken regarding the portion of the decision awarding the

claimant a discography.  Therefore, the only issues before

the Commission are the claimant’s entitlement to additional

temporary total disability benefits and the compensability

of his shoulder.  After reviewing the record in its

entirety, I find that the claimant is entitled to the

requested temporary total disability benefits. 

I find that the claimant is entitled to additional

temporary total disability benefits in relation to his

admittedly compensable low back injury.  The claimant is

seeking additional temporary total disability benefits from

December 23, 2005, to a date yet to be determined.  The

Administrative Law Judge awarded the claimant treatment in

the form of a discography.  That finding was not appealed

and the claimant’s need for that test shows that he remains

in his healing period and that there is additional treatment

to improve his condition.  The claimant also provided
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credible testimony that he was unable to work during the

time he is requesting benefits.  This inability to work is

confirmed by Dr. Raben’s note indicating the claimant cannot

work.  Therefore, I would have reversed the Administrative

Law Judge’s finding regarding temporary total disability

benefits.

Temporary total disability for unscheduled

injuries is that period within the healing period in which

claimant suffers a total incapacity to earn wages.  Ark.

State Highway & Transportation Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period ends when

the underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

A claimant who has been released to light duty

work but has not returned to work may be entitled temporary

total disability benefits where there is insufficient

evidence that the claimant has the capacity to earn the same

or any part of the wages that he was receiving at the time
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of the injury.  Breshears, supra; Sanyo Manufacturing Corp.

v. Leisure, 12 Ark. App. 274 (1984).

The Majority first opines that the claimant is not

entitled to temporary total disability benefits because they

believe that the claimant’s healing period will be

determined by the results of the discography.  They reason

that if the claimant’s discography reveals the claimant’s

pain is discogenic then he would remain in his healing

period.  However, if the discography finds that the claimant

simply suffers from a chronic strain, he would not be

entitled to such benefits.  I find that this rationale is

fatally flawed.  The Administrative Law Judge awarded the

claimant treatment in the form of a discography in order to

treat his admittedly compensable injury.  That finding was

not appealed.  Regardless of the outcome of the result of

the discography, the fact remains that the claimant was

awarded medical treatment in the form of the discography to

assess his condition.  Furthermore, the claimant remains

symptomatic and remains off work due to pain from the

admittedly compensable injury.  As such, the claimant
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remains in his healing period pending the outcome of the

ordered testing.  While certainly if the claimant’s

diagnostic testing returns to show that the claimant needs

no further treatment for his admittedly compensable injury,

then at that point he would be at the end of his healing

period.  However, to uphold the findings of the Majority

essentially forces claimants to wait in litigating the issue

of temporary total disability benefits in any case in which

they are requesting additional diagnostic treatment. 

Furthermore, I find that the rationale of the

Majority contradicts prior case law regarding this very

issue.  This Commission has, in the past, considered

diagnostic testing to be enough to show a claimant remains

in his healing period.  See, Smith v. County

Market/Southeast Foods, 2001 AWCC 168, Full Commission

Opinion filed July 27, 2001, (E506080); See also, Willimon

v. Allen Canning Company, 1994 AWCC 167, Full Commission

Opinion filed November 28, 1994 (E005392). 

I also note that recently the Court of Appeals has

recently dealt with a similar case.  In Clairday v. The
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Lilly Company, CA05-696, (4-19-06), the Court of Appeals

awarded temporary total disability benefits based on the

claimant’s need for additional diagnostic testing.  The

claimant in that case worked as a forklift technician who

injured his low back.  The claim was accepted as compensable

and medical benefits were awarded.  The claimant was treated

by numerous doctors.  One of those doctors opined the

claimant might need surgery.  Five other physicians failed

to say the claimant remained in his healing period and of

those five, one indicated the claimant had reached MMI as of

April 24, 2003.  The claimant requested temporary total

disability benefits for the period beginning April 24, 2003. 

The Administrative Law Judge awarded benefits, but the

Commission reversed the ruling.  The Court of Appeals

reversed the Commission and noted that only one of the

physicians relied on by the Commission had been asked to

indicate if the claimant was at the end of his healing

period.  The record was silent as to whether the other

physicians were asked or believed the claimant had reached

MMI.  The Court went on to note that one of the physicians
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relied on by the Commission, Dr. Moore, had recommended an

EMG/NCV study and a myelographic survey with contrasted CT

scan even after the other physician had placed the claimant

at MMI.  The Court opined that the Commission had relied on

the opinion of Dr. Moore and that the test he was

recommending was diagnostic in nature.  It went on to

indicate, 

The Commission here, however, did not
reject Dr. Moore’s medical opinion that
appellant needed further medical
treatment; instead, it specifically
relied on him and gave great weight to
his expert opinion.  As such, we hold
that the Commission erred in determining
that appellant failed to prove by a
preponderance of the evidence that he
was entitled to temporary-total-
disability compensation after April 24,
2004, as he clearly was in need of the
additional medical testing as
recommended by Dr. Moore’s expert
opinion on which the Commission relied.

 

Similarly, in the present case there is no

contention regarding whether the claimant is entitled to

additional medical treatment.  Furthermore, there is no

dispute that the need for the test is directly related to

the claimant’s admittedly compensable injury and to discern
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what, if any, further treatment the claimant needs.  While

the outcome of that test is unknown, the fact remains, that

just as in the case of Clairday, the claimant has shown a

need for medical treatment which is related to his

admittedly compensable injury and therefore remains in his

healing period.  Finally, I find that the decision in

Clairday is indicative that the claimant need not prove that

a particular treatment prove successful or speculate that a

diagnostic test will show a need for further treatment in

order to remain in his healing period.

Even if one finds that the Majority did not err in

his rationale for denying temporary total disability

benefits, it is evident he should not have denied temporary

total disability benefits.  Instead, if the issue truly is

dependent on the outcome of the diagnostic testing ordered

by the Administrative Law Judge, then the issue of temporary

total disability entitlement should have simply been 

dismissed without prejudice for the issue for not being ripe

for adjudication.  This would allow the claimant to bring
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the claim again in the future and would certainly be more

equitable.

Finally, I find that the claimant remains unable

to return to work.  The Majority finds that because Dr.

Blankenship returned the claimant to work with a 40 pound

lifting restriction and based on his FCE, the claimant could

return to some other employment.  They further opine that

there was not enough evidence to show Dr. Raben restricted

the claimant from working.  In making this finding they

conclude that there is no indication that Dr. Raben reviewed

the results of the FCE.  They also note that the claimant

denied being restricted from any activity by Dr. Raben and

discounts the May 11, 2006 note from Dr. Raben, in which he

indicates the claimant is unable to work. 

I find that the Majority errs in concluding the

claimant could have returned to gainful employment.  The

unrefuted testimony of the claimant is that he attempted to

go back to work with the respondents and that he suffered an

exacerbation of pain.  The claimant was taken back off work

again.  Then, Dr. Blankenship returned the claimant to
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return to work with a 40 pound restriction.  At that point,

the claimant again returned to the respondent employer in an

attempt to return to work.  No such work was available.  He

further indicated that he did not look for work because he

did not feel able to work due to back pain and because he

did not believe anyone would hire him.  Then, after a change

of physician, Dr. Raben again took the claimant off work,

which seemingly supports the claimant’s testimony that he

was unable to work.  

I further find that while it is unclear if

Dr. Raben saw all the results of the FCE, it is clear that

he was familiar with the results of the FCE.  In fact, his

note indicates that he tested the claimant for pain

response, which shows that he was aware of the findings of

the FCE.  As such, I reject the Majority’s assertion that

Dr. Raben did not review the results of the claimant’s FCE.

I note that in the past, this Commission has

awarded benefits in similar circumstances.  Furthermore,

such decisions have been upheld on appeal.  See, Fred’s

Inc., v. Jefferson, 361 Ark. 258, (2005).  See also,, Sanyo
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Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841

(1984).  See also, Sowell v. Conagra Poultry Company 2005

AWCC 49, Full Commission Opinion filed March 15, 2005

(F304735).  

I also note that in the past the Arkansas Courts

have determine that, if, during the healing period, an

employee is unable to perform remunerative labor without

reasonable consistency and without pain and discomfort, his

temporary disability is deemed total.  See, Farmers

Cooperative v. Biles, 77 Ark. App. 1, 69 S.W. 3d 899 (2002). 

Furthermore, this Commission has previously held that an

unsuccessful attempt at work does not affect eligibility for

temporary total disability benefits.  Morgan v. Quick Lay

Pipe, Full Commission Opinion filed June 16, 2006,

(F409390).  Furthermore, an “off work” slip is not required

to show a claimant is unable to work.  Biles, supra. 

In the present case the claimant remains in his

healing period and is awaiting additional treatment to see

what course of action should be taken.  The claimant

attempted to return to work on one occasion and then was
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immediately taken off work again.  When he was released by

Dr. Blankenship, the claimant returned again in an attempt

to go to work, but the respondents had none available. 

Clearly this is persuasive evidence that the claimant would

return to work if physically able.  

Furthermore, I note that Dr. Raben, whose opinion

the Administrative Law Judge relied on in awarding

additional medical treatment, issued a note that the

claimant could not work.  The claimant also testified that

he has not returned to work due to pain.  While the claimant

did undergo a FCE which returned as inconsistent, the

findings of those tests are notoriously skewed in favor of

employers.  In this instance, there was absolutely no

indication that the claimant was a malingerer until he had

the FCE.  I find that since the claimant had treatment from

multiple doctors, he almost certainly would have been noted

to have unsubstantiated or inconsistent complaints prior to

the FCE if they, in fact, did exist. The objective medical

evidence also contradicts the findings of the FCE.  The

claimant had a herniated disc as recognized by both
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Dr. Blankenship and Dr. Raben.  Rather, the real dispute is

the source of the claimant’s pain and as previously noted,

the respondents were ordered to pay for additional medical

treatment to further investigate the reason for the

claimant’s pain.  I also note that even Dr. Blankenship

believed the claimant had legitimate complaints as shown by

the fact that the claimant was restricted from lifting more

than 40 pounds.  Furthermore, I note Dr. Raben explicitly

indicated that the claimant had no exaggerated pain symptoms

despite his testing for such.  

Also, when considering the claimant’s job, it is

evident he could not return to work.  The claimant worked as

a finisher, which is a job that is outside of even those

restrictions provided by Dr. Blankenship.  The claimant

provided no other testimony regarding what job experience he

had.  Likewise, no additional evidence was entered regarding

if there was alternative work available to the claimant

during the time for which he is requesting benefits.  Yet

despite this lack of evidence, the Majority concludes the

claimant had a, “substantial number of potential employment
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positions, within the claimant’s restrictions and within the

area of his residence.”  As there was no evidence presented

to support that conclusion, I find that the Majority engages

in impermissible speculation and conjecture in concluding

the claimant could have returned to work for another

employer.  Conjecture and speculation, even if plausible,

cannot take the place of proof.  Ark. Dept. of Correction v.

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991). Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155

(1970).  Arkansas Methodist Hospital v. Adams, 43 Ark. App.

1, 858 S.W.2d 125 (1993).

Finally, I find that the Majority errs in

concluding the claimant has a duty to seek other employment

before being eligible for temporary total disability

benefits.  I know of no case that imposes a requirement on

the claimant to seek other employment before qualifying for

temporary total disability benefits.  In fact, there are

countless cases where the claimant has not sought other

employment.  To conclude that a claimant must attempt to

find new work to qualify for temporary disability benefits,
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would, in effect, force the claimant to try to find a new

job when his condition is only temporary in nature.  As

claimants often return to work with the same employer after

being injured, to impose such a requirement is simply

illogical and disruptive to both prospective employers’ and

the respondent employer’s workforces.  Likewise, as

previously discussed, the claimant attempted to return to

work on one occasion and was unable to do so.  He then

attempted to return again and the employer had no available

work.  I find that this is strong evidence of the claimant’s

motivation to return to work and explicitly reject any

assertion that the claimant was not working on his own

volition.

In sum, I find that the evidence clearly shows the

claimant remains in his healing period and is unable to

work.  The claimant was awarded additional medical benefits

and pursuant to the rationale of Clairday, he remains in his

healing period.  Furthermore, I found the claimant’s

testimony that he could not return to work due to pain to be

very credible.  The claimant attempted to return to work on
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two occasions.  The first time he was unable to continue

working due to his admittedly compensable injury.  The

second time he attempted to go back to work and was refused

work due to his restrictions.  Then, the claimant was taken

off work by Dr. Raben.  There is no evidence to show the

claimant would have qualified to return to any other

employment position and the claimant has indicated he does

not feel able to return to work.  Under such circumstances,

the claimant is clearly unable to replace his wages or

return to work. 

For the aforementioned reasons, I must

respectfully dissent.

     ____________________________
PHILIP A. HOOD, Commissioner


