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Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed July 6, 2006.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on February 8, 2006, and
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contained in a pre-hearing order filed
March 6, 2006, are hereby accepted as
fact. 

2. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional medical treatment
for his compensable injury. 

3. Claimant has also failed to prove by
a preponderance of the evidence that he
is entitled to additional temporary
total disability benefits as a result of
his compensable injury.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the Majority

opinion, which finds that the claimant is not entitled to

additional medical benefits. At the time of the hearing the

parties stipulated that the claimant sustained a compensable

injury on July 29, 2004. The respondents paid related

benefits until June of 2005, at which time the claimant was

released by Dr. Powell. The Majority now finds that the

claimant is not entitled to additional medical benefits or

temporary total disability benefits. However, after

reviewing the record, I find that the decision of the

Administrative Law Judge should have been reversed. The

claimant credibly testified that he was able to work without



Lore - F500962 -4-

problems with his shoulder until his admittedly compensable

injury. Additionally, he credibly testified and the medical

records indicate that he never recovered after surgery for

the admittedly compensable injury, indicating that his need

for additional treatment is related to the incident on

July 29, 2004. Additionally, I rely on Dr. Tomlinson’s

opinion that the claimant’s need for ongoing treatment was

directly related to the incident on July 29, 2004.

Accordingly, I find that the claimant should have bene

entitled to additional medical treatment and temporary total

disability benefits. 

Arkansas Workers’ Compensation law provides that

“When the primary injury is shown to have arisen out of and

in the course of employment, the employer is responsible for

any natural consequence that flows from that injury; the

basic test is whether there is a causal connection between

the two episodes.” Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001). It is the Commission’s duty to

determine whether a causal connection exists between a
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primary injury and any additional injuries. Williams v.

Prostaff Temporaries, 336 Ark. 510, 988 S.W.2d 1 (1999). 

In the present instance the claimant had an

admitted history of having shoulder problems. However, he

had not had to seek medical attention for that condition for

a period of over a year prior to the admittedly compensable

injury. Likewise, after the claimant had surgery for the

admittedly compensable injury, the claimant continued to

report that he was having problems with his left shoulder.

Specifically, the claimant testified that after his surgery

he felt improvement and that his pain decreased but that he

had difficulty lifting his arm. He testified as follows, 

Q. What problems were you still having
with your shoulder after the
surgery?

A. I couldn’t even lift it more than
halfway. When I did lift it more
than halfway, or forced it up, it
had a lot of pain in it.

 

The claimant further indicated that even after Dr. Powell

released him from care, he continued to have difficulty

lifting his arm. 
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The medical records also indicate the claimant had

remaining problems after his left shoulder surgery.

Specifically, on May 17, 2005, the claimant complained that

his shoulder was “stuck” and that he had soreness when

performing his home exercises. Dr. Powell also noted that

the claimant had atrophy of the supraspinatus and

infraspinatus muscles. On June 28, 2005, the claimant’s next

appointment, Dr. Powell noted that the claimant’s condition

had not changed, indicating that the claimant had not fully

recovered from his surgery. The claimant continued to

complain of problems and limitations when he underwent his

FCE, which supports a finding that the claimant’s need for

additional treatment was a natural and probable consequence

of his admittedly compensable injury. 

I also rely on the opinion of Dr. Tomlinson that

the claimant’s need for additional treatment was directly

related to his admittedly compensable injury. The Full

Commission recognizes that medical opinions addressing

compensability must be stated within a reasonable degree of

medical certainty. Ark. Code Ann. § 11-9-102(16)(B). Expert
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opinions based on “could,” “may,” or “possibly” lack the

definiteness required to prove causal connection. Frances v.

Gaylord Container Corp., 341 Ark. 527, 20 S.W.3d 280 (2000).

However, where a medical opinion is sufficiently clear to

remove any reason for the trier of fact to have to guess at

the cause of the injury, that opinion is stated within a

reasonable degree of medical certainty. Huffy Service First

v. Ledbetter, 76 Ark. App. 533, 69 S.W.3d 449 (2002), citing

Howell v. Scroll Tech., 343 Ark. 297, 35 S.W.3d 800 (2001).

In addition, a finding of causation in a worker’s

compensation case does not need to be expressed in terms of

a reasonable medical certainty when there is supplemental

evidence supporting the causal connection. Heptinstall v.

Asplundh Tree Expert Company, 84 Ark. App. 215, 137 S.W.3d

421 (2003).

In the present instance Dr. Tomlinson opined that

the claimant’s pain and stiffness were “most likely” a

result of his work-related injury. Dr. Tomlinson had access

to the claimant’s medical records and was aware of the

claimant’s past treatment. As such, I find that his opinion
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should be given great weight. Additionally, I find that

Dr. Tomlinson’s opinion on causation is consistent with the

medical records indicating that the claimant had labral

fraying and weakness and atrophy in the supraspinatus and

infraspinatus muscles after the surgery. His opinion is

further corroborated by the claimant’s testimony that he was

able to work without difficulty prior to the incident in

question and his testimony that after the incident he had

ongoing problems. 

I also find the claimant is entitled to temporary

total disability benefits for the time period of August 6,

2005 to March 5, 2006. Temporary total disability for

unscheduled injuries is that period within the healing

period in which claimant suffers a total incapacity to earn

wages. Ark. State Highway & Transportation Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing

period ends when the underlying condition causing the

disability has become stable and nothing further in the way

of treatment will improve that condition. Mad Butcher, Inc.

v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).
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A claimant who has been released to light duty

work but has not returned to work may be entitled temporary

total disability benefits where there is insufficient

evidence that the claimant has the capacity to earn the same

or any part of the wages that he was receiving at the time

of the injury. Breshears, supra; Sanyo Manufacturing Corp.

v. Leisure, 12 Ark. App. 274 (1984).

In the present instance the claimant was unable to

work because of his torn rotator cuff and as previously

discussed, I find that the torn rotator cuff was a

compensable consequence of his admittedly compensable

injury. Likewise, while the claimant was proclaimed to have

reached maximum medical improvement on June 28, 2005, the

evidence indicates that he was still in healing period. The

claimant’s symptoms were still present as of June 28, 2005,

and the claimant continued to require treatment for his

condition. Likewise, the claimant was diagnosed with a tear

of the rotator cuff and advised to undergo surgery,

indicating that he remained in his healing period during the

time period for which he is requesting benefits. 
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In my opinion the evidence also supports a finding

that the claimant was unable to work or substantially

replace his wages for the time period he is requesting

benefits. The claimant credibly testified that the

respondents discharged him after he returned to work for two

weeks. He further indicated that the reason for his

discharge was due to being unable to perform his job,

illustrating that the claimant’s compensable injury

prevented him from returning to gainful employment. I also

note that in the claimant’s FCE, he was noted to have

multiple restrictions. The examiner indicated that he use

his left arm exclusively with his elbow at his side.

Additionally, the examiner indicated that they had, “serious

concerns about his ability to return to his old job in an

unmodified fashion.” Therefore, I find that the

preponderance of the evidence shows that the claimant was

unable to work and substantially unable to replace his

wages. Accordingly, I find the claimant is entitled to

temporary total disability benefits. 
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I note the respondents’ argument that the claimant

could not be unable to work because he received unemployment

benefits. I find this argument to be unsubstantiated.

Recently, in the case of William F. Warren v. H & L Poultry,

LLC,___ Ark. App. ___ , ___ S.W. 3d ___ , (2006), the

Arkansas Court of Appeals indicated that in a controverted

claim, a claimant is not precluded from receiving

unemployment benefits simply because of their application.

They indicated as follows, 

Appellees extrapolate from that
statement in Allen Canning, and argue on
appeal to this court, that to be
eligible for unemployment compensation
an applicant certifies that he is ready,
willing, and able to work, and that this
assertion is not compatible with a claim
of total incapacity. They urge us to
accept the premise that an employee who
asserts in the employment security forum
that he is capable of working is
precluded from asserting to the Workers’
Compensation Commission that he is not
capable of working. However, our
legislature addressed this situation for
an injured employee whose claim is
controverted. Arkansas Code Annotated
§11-9-506(b) clearly states that if a
claim for temporary total disability is
controverted, and is later determined to
be compensable, temporary total
disability shall be payable to an
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injured employee with respect to any
week for which the injured employee
receives unemployment benefits but only
to the extent that the temporary total
disability otherwise payable exceeds the
unemployment benefits. 
  Unlike Allen Canning, in the present
case no medical evidence supports the
conclusion that appellant had reached
the end of his healing period. We do not
agree that Allen Canning stands for the
proposition that an employee is
precluded from asserting a claim for
unemployment benefits during the
pendency of a controverted worker’s
compensation claim. Such an
interpretation would render meaningless
our statute that specifically allows
temporary total disability benefits when
a claim is controverted.

 
 

In the present case, the respondents controvert

additional benefits after June 28, 2005, indicating the

language of §11-9-506(b) is applicable. Additionally, as

previously discussed, the claimant was discharged due to

being unable to work. He also continued to complain of left

shoulder pain and ultimately had to undergo surgery for that

condition. As such, there is corroborating evidence that the

claimant was unable to work during the time period for which

he is requesting benefits. Accordingly, I find that the
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claimant should not be precluded from receiving temporary

total disability benefits because of his receipt of

unemployment benefits. 

Ultimately, I find that the claimant has proven

that his recurrent rotator cuff tear was a compensable

consequence of his admittedly compensable injury. I further

find that the claimant’s need for additional medical

treatment was directly related to the admittedly compensable

injury and that he was unable to work as a result of his

injury. 

For the aforementioned reasons, I must

respectfully dissent.

  ____________________________
PHILIP A. HOOD, Commissioner


