BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F600208

GEORGE LAKI NG
EMPLOYEE CLAI MANT

WAL- MART ASSOCI ATES, | NC.,
EMPLOYER RESPONDENT

CLAI M5 MANAGEMENT, | NC.,
| NSURANCE CARRI ER RESPONDENT

OPI Nl ON FI LED SEPTEMBER 27, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE STEVEN R MCNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE CURTIS L. NEBBEN,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed as nodifi ed.

OPI Nl ON AND ORDER

The cl ai mant appeal s and the respondent cross-appeal s
an admnistrative |aw judge’s opinion filed May 16, 2007.
The adm nistrative | aw judge found that the clai mant proved
he sustai ned conpensable injuries, and that the clai mant was
entitled to tenporary total disability conpensation from
Decenber 30, 2005 to January 10, 2006. After review ng the
entire record de novo, the Full Conm ssion affirns the

admnistrative |law judge’s opinion as nodified. The Ful
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Commi ssion finds that the clai mant proved he sustai ned
conpensabl e injuries, and that the clai mant proved he was
entitled to tenporary total disability from Decenber 30,
2005 t hrough February 3, 2006.
. H STORY

George WIIliam Laking, age 60, testified that he began
wor king for Wal-Mart in June 2004. M. Laking testified
that he was a sales clerk in the produce departnent. The
parties stipulated that the enploynent relationship existed
at all relevant tinmes, including Decenber 30, 2005. The
claimant testified on direct exam nation:

Q WII you tell the Judge what happened Decenber
the 30'", 2005?

A. Yes, sir. | canme to work, believe it was a
Friday. | had to work 9 to 6. And punched in and
went to work....Jonat han woul d have been there, so

| woul d have asked him you know, what’s, you
know, what’s the condition of the floor, what was
the truck like. In other words, how nmuch product
had conme in, is there anything needed on the

fl oor, had managenent cone by and said
anything....So got to work putting product out....

Q Ckay.

A. | would assunme around 9:20, sonewhere between
9:20 and 9:30 | had gone back into the cooler with
a short little cart and was putting turnip greens
and nustard greens on it....And as | turned
around, there was Jonathan with this mallet in his
hand, whi ch was unusual because we don’t use that
mal | et except when we’'re taking the steel shelves
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apart or putting them back together. And the

t hought, the last thought |I had was, why does he

have this mallet in his hand. And the next thing
| knew, he took it, took it and whacked ne ri ght

over the right eye...

Q Prior to this, had you and M. Estes had any
ki nd of altercation?

No, sir.

A
Q Okay. Any heated words that day?
A. No, sir.

Q

. Ckay. Wiat is, you went to the energency
roony correct?

A. They took nme to the enmergency room
An enmergency departnment nursing assessnent indicated,
“A laceration approximately 4-6 cmis noted over the left
eyebrow. Active bleeding noted over |eft eyebrow
Conpl ai ns of pain and swelling of the posterior occipital
scalp. There is pain and swelling noted over the right
shoul der. ... Extended examof the left orbit. A 4-6 cm
orbital laceration noted. The left orbital area is pain and
swel ling.”
Dr. Christopher Knox noted on Decenber 30, 2005:
Dr. Bennett reports negative CI's of the head and
facial bones. The shoulder filnms are highly
suspicious for a scapular fracture just nedial to

the glenoid area. He recommends a CT scan for
further evaluation. Dr. Bennett reports an
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essentially negative CT scan, and based on
conparison plain films fromthe opposite shoul der
cannot definitely say that he has a fracture...
58 y/ o man says he was working in the produce
cool er at Wal-Mart and he turned around and was
hit in the head with a rubber mallet by a co-
wor ker . . ..

He says he’'s never had cross words with the co-
wor ker who hit himand he can’t think of a notive
for the co-worker to do such a thing...

The cl ai mant was di agnosed as having |l eft orbital
henmat oma, | eft eyebrow | aceration, |eft ear |aceration,
ri ght occipital contusion, and right shoul der pain.

The record contains a Harrison Police Departnent
I nci dent Report dated Decenber 31, 2005. According to the
I nci dent Report, the conplainant was Wal - Mart and the
al | eged offense was Aggravated Assault. The Report
identified the suspect as Jonat han Wayne Estes.

The cl ai mant began treating with Dr. Kevin T. Jackson
on January 3, 2006. Dr. Jackson exam ned the clai mant and
assessed the following: “1) Status post assault on Dec. 30,
2005/ Wrkman’s Conp claim 2) Large | aceration over the
| eft forehead. 3) Laceration of the left ear. 4) Right
shoul der pain with posterior right shoul der nmass which
appears to be swollen, enlarged nuscle. 5) Visual changes
Wi th concerns for possible intra ocular injury. 6) Elevated

bl ood pressure.”
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Dr. Jackson’s treatnent plan included an opht hal nol ogic
eval uation, and he stated, “It is unlikely that he will be
able to work given his injuries and probabl e concussi ve head
injury and given the overall physical appearance.”

On a Return To Work slip dated January 4, 2006, Dr.
Jackson indicated that the claimnt could return to
restricted work “after eye Dr. clearance.”

The police departnent |Incident Report indicated that
Jonat han Estes was arrested on January 5, 2006. M. Estes
wote the followi ng Statenent on January 5, 2006:

| Jonat han Estes admtt (sic) striking George

I nproduce (sic) with a rubber hamer. He provoked
me and | let it go. He provoked ny daughter and

| struck himdown. He threatened to kill ne, and
said he had plans for ny organs for wi ch (sic)
craft hobby practices. | just ignored himuntil
he through (sic)a box enpty at ny feet and said it
was for my daughter and he threatened to kill her,
so on instinked (sic) | assaulted himwth the
rubber hanmmer as a (sic)act of defense for ny
famly and I. | just wanted himto get the
nessage to mnd his own buisness (sic) and | eave
his treats (sic) to people and children to his
self. | realize | probably didn’t rmake the best
decision. | love nmy wife and kids and | believe
in defending thim(sic) to ny best. | decided to
take the pressure off every one and tell the
truth. | would have told sooner. | was hoping it
woul d ride out.

Dr. Jackson noted on January 10, 2006, “Patient

presents for suture renoval. He has kept his right upper
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extremty in a sling secondary to severe right shoul der pain
and concerns of a possible scapular fracture. He saw the
opht hal nol ogi st and had an eye exam which is apparently
okay. H s vision is nuch inproved....He continues to have a
| arge mass over his right posterior shoulder which is |ess
tender than on prior exam He has better range of notion of
his right shoulder.” Dr. Jackson assessed: “1) Right

shoul der pain. 2) Status post assault. 3) Lacerations to
his head, healing well.”

Dr. Jackson’s treatnent plan included scheduling of
physi cal therapy for the right shoul der and he stated,
“Continue on light duty for the next week in regards to his
ri ght upper extremty. | think that otherw se he can return
to normal activity with the left side of his body....See him
back in one week for recheck. Perhaps at that tine we can
rel ease himto full duty work.”

Dr. Jackson exam ned the claimant on January 17, 2006
and noted, “Has not been able to start the physical therapy
as Wal-Mart called himtoday and told himthat since this
was an assault that it was not a workman’s conp claim at
| east here in Arkansas....Still has a considerable sized

mass over the right posterior shoulder. Probably %- 3/4
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the size it was | ast week. Range of notion is significantly
i nproved but he still cannot do anything overhead....Wuld
really benefit from physical therapy but it |ooks Iike Wl -
Mart is not going to pay for that now ...l showed himhow to
do sone hone physical therapy nmaneuvers. He will call ne
when he feels like he is ready to go back to work and we
will release himat that point.”

Dr. Jackson gave the claimant a Return To Work slip on
February 4, 2006 and wote, “It is ok for George to return
to work on light duty.” The claimant testified that he
returned to work at Wal -Mart on February 4, 2006.

Dr. Janes D. Langston exam ned the claimant on March
30, 2006 and noted “soft tissue swelling of right scapul a
area.”

The claimant testified that he underwent shoul der
surgery on April 17, 2006. The record indicates that Dr.
Langston perforned “Excision |ipoma right posterior
shoul der.” Dr. Langston’s diagnosis was “Posterior shoul der
| ipoma.” Dr. Langston returned the claimnt to work wi thout
restriction on April 27, 2006.

A pre-hearing order was filed on January 8, 2007. The

cl ai mant contended that he “sustained a conpensable injury
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to his head, neck and shoul ders on or about Decenber 30,
2005, when a co-worker attached (sic) himw th a hamer and
beat hi mseverely.” The clai mant contended that he was
entitled to reasonably necessary nedical treatnment, and
tenporary total disability from Decenber 30, 2005 to March
3, 2006.

The respondent contended that the claimant “did not
sustain an injury arising out of and in the course of his
enpl oynment as defined by the Arkansas Wrkers’ Conpensation
Act.” The respondent contended that the claimant’s injury
“was the result of non-enploynent hostility.”

The parties agreed to litigate the follow ng issues:
“l. Wether C aimnt sustained a conpensable injury. 2.
Whether Claimant is entitled to tenporary total disability
benefits. 3. Whether Caimant is entitled to nedical
treatnent.”

A hearing was held on March 20, 2007. At that tine,
the claimant nodified his contention with regard to
tenporary total disability, stating that he returned to work
on February 4, 2006.

The claimant’s attorney call ed Jonathan Estes as a

W t ness:
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Are you still working at WAl -Mart?
No.

Q
A

Q Wiat happened?
A. | nade a mstake and they fired ne.
Q

kay. And what was that m stake?

hree, three incidents, but | really, what | did,

A. | hit George....|l got hot and renenbered
t
| agree what | did was uncalled for....

The respondents’ attorney cross-exam ned M. Estes:

Q Do you have an infant daughter, or did you at
the time?

A. Yeah, at the tinme. | just, there was a box
sitting on a pallet and it had her nane on it.
And | renenbered that, and two other incidents,
and | just nessed up and got hot and hit him

Q And | appreciate your honesty about admtting
that you made a m stake. Wat were the other two
I ncidents? W need to go into those today, sir.

A.  Yeah. Well, there was a floral |ady that cut
the end of her finger off, and he was | aughing
about it, and | didn't think it was very funny....

Q And what was the other incident?

A. The other one, he was tal king about, he had
sonmet hing that | thought was weird, but | stil
shouldn’t did what | did...

Q | understand that.

A. But he, he said sonething |ike he had a

collection of something or another in jars or
sonet hing from Texas or sonething another. And he
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said he lost it in the nove or sonething another.
And | just thought it was odd....

Q And you hit himbecause you felt provoked; is
t hat correct?

A. Yes, | believed that.

Q GOkay. And didn’t have anything to w

h
anyt hi ng that happened at Wal-Mart, did it?

t
t
A. Oher than -

Q Ddit - I"'msorry, go ahead

A. O her than ne being of fended when Sherry had
t hat acci dent and he was | aughi ng about it....

The claimant’s attorney questioned Jonat han Estes on

re-direct:

Q M. Estes, did CGeorge provoke you on that day,
on Decenber the 30'"? | nean, did he do
sonet hi ng?

A. The day that | hit hinf

Q Yes, sir

A. No, he didn’t say nothing. | just nade a bad
decision. | should have just quit and got a
different job.

Q Soyall weren't actively in an argunent that
day, were you?

A.  No.

Q Okay. Do you think M. Laking even knew t hat
was com ng when you hit hinf

A.  No.
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On cross-exam nation by the respondent’s attorney, the
cl ai mant deni ed that he ever had any prior conflicts with
Jonat han Estes. The claimant testified on cross-
exam nati on

Q There was nothing concerning the work at \Wal -
Mart that played a part in this altercation, is
t here?

A.  No.

Q Yall weren't fighting over tine schedul es or
who shoul d put up the radi shes, were you?

A. No, sir.

Q GCkay. And you deny nmaking any statenments to
Jonat han Estes concerning his famly; is that
right?

A. | had no concern with his famly.
Q ay. O Jonathan hinsel f?

A. No, sir. He, he, ny opinion of himat the
time was he was a good worker. You know, he was
qui et, he kept to hinself. Unlike sonme of ny co-
wor kers who w Il stand around and talk for |ong
periods of tine while I’mout on the floor,

he did not. He, he was, you know, he was active,
actively worKking.

The adm nistrative | aw judge found, in pertinent part:

3. Caimnt has proven by a preponderance of the
evi dence that he sustained conpensable injuries to
hi s head and shoul der on Decenber 30, 2005.

4. dainmant has not proven by a preponderance of
t he evidence that he sustained a conpensable
injury to his neck on Decenber 30, 2005.
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5. daimant has proven by a preponderance of the
evidence that he is entitled to tenporary total
disability benefits from Decenber 30, 2005 to
January 10, 2006 at the stipulated rate of $224.00
per week.

6. Caimant has proven by a preponderance of the
evi dence that the treatnent that was rendered to
himas set forth in the medical record evidence,
with the exception of the exam nation by the
cardi ol ogi st, Dr. Ron Revard, was reasonabl e and
necessary.

The cl ai mant appeals to the Full Comm ssion and the

respondent cross-appeals.

1. ADJUDI CATI ON

A

Conpensability

Ark. Code Ann. 811-9-102(4) provides:

(A) “Conpensabl e injury” neans:

(1) An accidental injury causing internal or
external physical harmto the body ...

arising out of and in the course of enploynent and
whi ch requires nedical services or results in
disability or death. An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by tine and place of occurrence[.]

(B) “Conpensabl e injury” does not include:

(i) I'njury to any active participant in assaults
or conbats which, although they may occur in the
wor kpl ace, are the result of nonenpl oynent-rel ated
hostility or aninus of one, both, or all of the
conbat ants and which said assault or conbat
amounts to a deviation fromcustomary duties|.]

A conpensabl e injury nust be established by nedi cal

evi dence supported by objective findings. Ark. Code Ann.

811-9-102(4) (D). The enpl oyee’s burden of proof shall be a
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preponderance of the evidence. Ark. Code Ann. 811-9-
102(4)(E)(i). Preponderance of the evidence neans the

evi dence having greater weight or convincing force. Smith
v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S. W 2d 442
(1947).

The adm nistrative | aw judge found in the present
matter that the claimant sustai ned conpensable injuries on
Decenber 30, 2005. The Full Conmmi ssion affirns this
finding. The claimant was perform ng enpl oynent services
for the respondent on Decenber 30, 2005 when he was attacked
by a co-worker. Jonathan Estes struck the clai mant severa
times with a hammer. The record before the Conm ssion shows
that the claimant was perform ng enpl oynment services when he
was attacked, and that the clainmant was not an active
participant in the assault. The claimant’s injuries were
therefore conpensable. See, Flowers v. Arkansas Highway &
Transp. Dep’t, 62 Ark. App 108, 968 S.W2d 660 (1998).

The record therefore denonstrates that the claimant
sust ai ned an accidental injury which caused physical harmto
t he body, arose out of and in the course of enploynent, and
whi ch required nedical services and resulted in disability.

The conpensable injury was caused by a specific incident
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identifiable by tinme and place of occurrence. The clai nant
establ i shed a conpensable injury by nedical evidence
supported by objective findings, including |eft orbital
hemat oma, | eft eyebrow | aceration, |eft ear |aceration,
right occipital contusion, and a right shoul der injury
(docunented by nedical reports of swelling and |ipons).

B. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enpl oyee suffers a total
i ncapacity to earn wages. Ark. State Hwy. Dept. V.
Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). *“Healing
period” means “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-102(12).
In the present nmatter, the adm nistrative |aw judge
found that the clainmant proved he was entitled to tenporary
total disability conpensation from Decenber 30, 2005 to
January 10, 2006. The Full Conm ssion finds that the
cl ai mant proved he was entitled to tenporary tota
di sability from Decenber 30, 2005 through February 3, 2006.
The cl ai mant sustained a conpensable injury on Decenber 30,
2005, thus beginning a healing period for the claimnt’s

post-accident |left hematoma, |eft eyebrow | aceration, |eft
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ear laceration, right occipital contusion, and right
shoul der injury. The record indicates that the clai mant was
not able to immediately return to work as a result of the
Decenber 30, 2005 conpensable injury.

The clai mant began treating with Dr. Jackson on January
3, 2006. Dr. Jackson noted that the claimant was suffering
fromlacerations, right shoulder pain including a mass which
appeared to be swollen, and visual changes. Dr. Jackson
kept the claimant off work. The Full Conm ssion recognizes
that Dr. Jackson attenpted to place the claimant on |ight
wor k duty begi nning January 10, 2006. However, Dr. Jackson
al so noted that the claimant continued to suffer froma
| arge mass over his right shoulder. Dr. Jackson recomended
physi cal therapy. The record therefore indicates that the
claimant continued within his healing period as of January
10, 2006, and that the claimnt was not physically able to
return even to restricted work on that date. Dr. Jackson
noted on January 17, 2006 that the post-injury mass on the
claimant’ s posterior right shoul der was still present. Dr.
Jackson al so noted that the respondent has not allowed the
claimant to treat with a physical therapist. Dr. Jackson

stated on January 17, 2006, “He will call nme when he feels
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like he is ready to go back to work and we will rel ease him
at that point.”

On February 4, 2006, Dr. Jackson rel eased the cl ai mant
to return to light-duty work. The clainmant testified that
he returned to work for the respondent-enpl oyer on February
4, 2006. The record therefore indicates that the clai mant
was no longer totally incapacitated to earn wages as of
February 4, 2006. The claimant states in his Notice of
Appeal that he is entitled to tenporary total disability
conpensati on begi nni ng Decenber 30, 2005 until February 3,
2006. The cl ai mant does not contend that he is entitled to
any period of tenporary total disability after February 4,
2006. The Full Conmm ssion finds that the claimant proved he
was entitled to tenporary total disability conpensation from
Decenber 30, 2005 through February 3, 2006.

After reviewing the entire record de novo, the Ful
Comm ssion finds that the claimant sustai ned conpensabl e
injuries as the result of a workplace assault on Decenber
30, 2005. The claimnt proved that all of the treatnent of
record, except for treatnment provided by Dr. Revard, was
reasonably necessary in connection with the conpensabl e

injuries. The claimnt proved that he was entitled to
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tenporary total disability beginning Decenber 30, 2005
t hrough February 3, 2006. The Full Conmm ssion therefore
affirns the adm nistrative | aw judge’s opinion as nodified.
The claimant’s attorney is entitled to fees for |egal
services pursuant to Ark. Code Ann. 811-9-715(Repl. 2002).
For prevailing on appeal to the Full Conm ssion, the
claimant’s attorney is entitled to an additional fee of five
hundred dol l ars ($500), pursuant to Ark. Code Ann. §811-9-
715(b) (2) (Repl . 2002).

I'T IS SO ORDERED

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conmm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opinion. In the present claim there is clear evidence
as to the assailant’s notivation for striking the
claimant with a rubber nmallet at work. Whether justified

or not, claimant’s assailant testified that he felt
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t hreatened by the claimant both verbally and by the act
of the claimant presenting himthe box with his
daughter’s nanme on it. The claimant’s fascination with
wi tchcraft was not |ost on the assailant. The record
clearly reveals that the notivation for the assault was
personal in nature and was, in no way related to
claimant’ s enploynment. As such, the claimant’s injuries

are not conpensable. Pigg v. Auto Shack, 27 Ark. App

42, 766 S.W2d 36 (1989). Moreover, claimnt was an
“active participant” in that he instigated the assault
by presenting his assailant with the box with his
daughter’s nanme on it, and is therefore precluded from
recovering pursuant to AA.C.A 8 11-9-102(4)(B)(i).
Therefore, for all the reasons set forth
herein, | nust respectfully dissent fromthe majority

opi ni on.

KAREN H. MKI NNEY, Comm ssi oner



