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OPINION FILED FEBRUARY 13, 2007

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE TERENCE C. JENSEN,
Attorney at Law, Benton, Arkansas.

Respondents No. 1 represented by the HONORABLE ERIC NEWKIRK,
Attorney at Law, Little Rock, Arkansas. 
    
Respondents No. 2 represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

ORDER

The Arkansas Court of Appeals has reversed the Full

Commission and has remanded for a determination of whether

the claimant was entitled to additional temporary total

disability compensation after he began receiving
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unemployment benefits.  See, King v. Peopleworks, No. CA06-

366 (Dec. 6, 2006).  Pursuant to the Court’s remand, the

Full Commission finds that the claimant proved he was

entitled to temporary total disability compensation from

September 7, 2001 through September 22, 2004.  The

claimant’s temporary disability compensation shall be offset

by weekly payments of unemployment benefits the claimant

received for the time periods of November 17, 2001 through

September 28, 2002, and from January 11, 2003 through

February 8, 2003.    

I.  HISTORY

The parties stipulated that Respondent No. 1,

Peopleworks, accepted compensability of a back injury in

December 1999.  The parties stipulated that the employment

relationship existed between the claimant and Respondent No.

2, Teletouch Communications, Inc., on or about February 7,

2001.  The claimant testified that while checking a

transmitter, “I squatted down and I opened the laptop, my

box and all, and I started to get back up, and when I did, I

had a severe pain in my back and right side.  And it knocked

me back down to the ground.”    
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Dr. Greg Johnston noted on February 8, 2001 that the

claimant had “severe back pain.”  The claimant treated

conservatively with Dr. Johnston.

The parties stipulated to a temporary total disability

compensation rate of $360.00 between the claimant and

Respondent No. 2.  Counsel for the claimant and Respondent

No. 1 agreed at hearing that the claimant’s employment was

terminated on September 7, 2001.  The claimant testified:

Q.  Now, do you know why you were terminated?

A.  The reason they gave me was un-trainable, and 
it was because I missed so much time at work.

Q.  Why did you miss so much time at work?

A.  Because I was having to take off time for my 
back....

    
Dr. Johnston noted on September 25, 2001 that the

claimant “lost his job this morning and he is very depressed

about it.”  

Dr. Jim J. Moore provided a Neurosurgical Independent

Medical Examination on November 18, 2003 and stated in part:

The patient gives a history of an injury sustained
on or about 3-1-01.  He had been doing some 
driving.  He returned to his place of work and
was kneeling down putting a lap top down on the 
floor.  Apparently he stood up and developed 
severe radiational pain into the right lower 
extremity.  These problems have persisted to the 
present time.  The patient has received treatment 
primarily by his family physician, Dr. 
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Johnston....The patient states that he was 
ultimately terminated.  I believe this was 9-25-
01.  The patient states the reason was that he was
unable to work consistently because of recurrent 
episodes of severe pain.  The patient states that 
he has been in pain ever since to the point that 
he has been unable to work....

In answer to question 4, I am assuming that you 
are inquiring as to a healing period following the
3-01-01 episode and it would be my opinion that he
would have entered into a healing period or at 
least a treatment period at that point....#6.  
Inquires about an ending of a new healing period. 
In view of the patient’s ongoing complaints I 
would be inclined to think that this is likely 
still in place.  I do feel that further 
investigation is appropriate to suggest in his 
instance this being specifically another MRI.  I 
also think additional medical treatment would be 
appropriate, use of a TENS unit, use of Elavil to 
improve brain serontins and a planned program of 
exercise and strengthening.  I believe the patient
likely is severely deconditioned....So far as a 
return to work ideally and most likely a 
Functional Capacity Evaluation would best be 
employed to determine the patient’s physical level
which would most likely be in the light working 
area which would most likely be in the light 
working area if at all.  A return to work should 
be predicated with a trial basis only....  

Dr. Moore’s diagnosis was “Lumbar radiculitis.”  

An MRI of the claimant’s lumbar spine was taken on

January 20, 2004, with the following impression: “Prior left

laminectomy L5-S1.  Left foraminal stenosis at L5-S1.  Mild

disk bulge at L4-5 slightly more prominent left of the

midline.”  

Dr. Moore noted on January 28, 2004:



King - F114039 5

The MRI does not give me any additional 
information that would suggest any progressive 
intraspinal problem.  However, I do feel that the 
other difficulties that I mentioned in my initial 
report and recommendations still stand.  Pain 
management might be required in this patient’s 
instance and if such were considered I would be 
happy to provide a recommendation for I do believe
that the strengthening, reconditioning and use of 
medications as well as the TENS unit would be very
helpful to him in his ongoing management.  

Dr. Moore continued to diagnose “Lumbar radiculitis.”  

The claimant underwent physical therapy beginning in

March 2004.    

A pre-hearing order was filed on August 16, 2004.  The

claimant contended, among other things, that he was entitled

to additional temporary total disability compensation.  The

parties agreed to litigate the following issue:

“Compensability of the [February 7, 2001] injury and whether

it is considered a new injury or a recurrence of the

December 15, 1999 injury.”

A Functional Capacity Evaluation was carried out on

September 16, 2004, with the following conclusion: “Mr. Carl

King underwent functional evaluation this date with reliable

results for a valid FCE.  Mr. King exhibits the ability to

work within the Medium work category over the course of an 8

hour workday with limitations/restrictions as noted above.”  
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The last note of record from Dr. Moore was dated

September 22, 2004:

He comes in today for follow up for discussion of 
the Functional Capacity Evaluation that has been 
accomplished on him....Basically the study and
evaluation reflects that the patient gave reliable
effort.  He notes very good effort passing all 
criteria for reliable evaluation.  This pointed 
out that the patient rated his pain level at five 
on a 0 to 10 scale pre and post test but by the 
following day he rated his pain in the 8 range on 
the 0 to 10 scale, conclusion reached being that 
of the patient’s capability to return to work
in the medium work category based upon USDL 
criteria.  This suggest (sic) that an occasional 
lift of maximum of 50 lbs., frequent 11 to 25 lbs,
constant 1 to 10 lbs.  The patient tells me that 
his physical therapy has been resumed by the 
management of the VA system which should be of 
benefit to him. Patient also reports that he 
continues to use the Mepergan which again is
something that should be avoided along with the 
Oxycodone and Hydrocodone that I mentioned in my 
last report.  I have no further suggestions other 
than the ongoing recommendation for use of the 
TENS unit.

        
A hearing was held on October 7, 2004.  At that time,

counsel for Respondent No. 1 contended that the claimant

applied for and received unemployment benefits a couple of

months after Respondent No. 2 terminated the claimant’s

employment.  The claimant’s attorney stated that the

claimant “drew 39 weeks of unemployment benefits during the

time he was seeking temporary total disability.”  Counsel
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for Respondent No. 2 claimed a credit “for any unemployment

in the event Respondent No. 2 is found liable.”  

An administrative law judge (ALJ) filed an opinion on

January 5, 2005.  The ALJ found, among other things, that

the February 7, 2001 injury was a recurrence of the

claimant’s December 15, 1999 injury.  The ALJ found that the

claimant was entitled to additional temporary total

disability compensation “from the date of his employment

termination, September 7, 2001, and continuing through a

date yet to be determined.”  

Respondent No. 1 appealed to the Full Commission, which

filed an opinion on December 19, 2005.  The Full Commission

found that the claimant “sustained a compensable aggravation

on February 7, 2001, and that Respondent No. 2 is liable for

reasonably necessary medical treatment provided in

connection with the compensable aggravation.  We find that

the claimant proved he was entitled to temporary total

disability compensation from September 7, 2001 until

November 10, 2001, for which Respondent No. 2 is also

liable.”  The Full Commission found that the claimant was

ineligible to receive temporary total disability once he

began receiving unemployment compensation on or about

November 10, 2001.    
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The claimant and Respondent No. 2 appealed to the Court

of Appeals.  The Court has affirmed the Commission’s finding

that the claimant sustained a compensable aggravation on

February 7, 2001.  However, the Court also held the

following:  

We reverse the Commission’s finding that King’s 
entitlement to temporary total disability benefits
stopped on November 10, 2001 merely because he
began receiving unemployment benefits on that 
date.  The case is remanded to the Commission for 
a factual determination regarding whether King
remained within his healing period and suffered a 
total incapacity to earn wages after his receipt 
of unemployment compensation began.  Should the 
Commission find that King indeed remained within 
his healing period and was totally incapacitated 
from earning wages after November 10, 2001, the 
Commission must also determine the amount of 
benefits to be awarded him under Ark. Code Ann. 
§11-9-506(b).

  II.  ADJUDICATION

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Highway Dep’t v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing

period is “that period for healing of an injury resulting

from an accident.”  Ark. Code Ann. §11-9-102(12).  Whether

the healing period has ended is a factual determination to

be made by the Commission.  Ketcher Roofing Co. v. Johnson,
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50 Ark. App. 63, 901 S.W.2d 25 (1995).  Ark. Code Ann. §11-

9-506 further specifies:

Limitations on compensation - Recipients of 
unemployment benefits
(a) Any other provisions of this chapter to the 
contrary notwithstanding, no compensation in any 
amount for temporary total, temporary partial,
or permanent total disability shall be payable to 
an injured employee with respect to any week for 
which the injured employee receives unemployment 
insurance benefits....

(b) Provided, however, if a claim for temporary 
total disability is controverted and later 
determined to be compensable, temporary total
disability shall be payable to an injured employee
with respect to any week for which the injured 
employee receives unemployment benefits but only
to the extent that the temporary total disability 
otherwise payable exceeds the unemployment 
benefits.

  
In the present matter, the claimant was employed by

Respondent No. 2 on February 7, 2001.  The claimant

sustained a compensable aggravation, that is, a new injury,

on February 7, 2001.  The claimant thus entered a healing

period for his compensable injury and he treated

conservatively with Dr. Johnston.  The claimant’s employment

with Respondent No. 2 was terminated on September 7, 2001. 

The record indicates that the claimant remained within his

healing period and was totally incapacitated to earn wages

beginning September 7, 2001.  



King - F114039 10

The claimant began treating with Dr. Moore in November

2003.  Dr. Moore diagnosed lumbar radiculitis and stated at

that time that the claimant remained within his healing

period.  Dr. Moore’s examination did not indicate that the

claimant was ready to return to work.  After MRI testing in

January 2004, Dr. Moore stated, “The MRI does not give me

any additional information that would suggest any

progressive intraspinal problem.”  We interpret this finding

to mean that the claimant did not require surgery as a

result of the February 2001 compensable aggravation.  Dr.

Moore did not opine, however, that the claimant’s healing

period had ended.  A Functional Capacity Evaluation in

September 2004 indicated that the claimant was able to

perform restricted work duties.  Dr. Moore subsequently

agreed with the recommendation for light work and stated on

September 22, 2004, “I have no further suggestions other

than the ongoing recommendation for use of the TENS unit.”  

The Full Commission finds that the claimant proved he

was entitled to temporary total disability compensation from

September 7, 2001 through September 22, 2004.  Dr. Moore did

not have any further treatment recommendations after

September 22, 2004, and we find that the claimant reached

the end of his healing period no later than September 22,
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2004.  Dr. Moore did not object to the claimant performing

restricted work duties, and there is no evidence of record

showing that the claimant remained within the effects of his

compensable aggravation after September 22, 2004. 

Additionally, neither treating physician opined that the

claimant was a surgical candidate as a result of the

compensable aggravation.  

The record before the Commission indicates that the

claimant began receiving unemployment insurance benefits for

the time periods of November 17, 2001 through September 28,

2002, and from January 11, 2003 through February 8, 2003. 

These benefits were in the amount of $300 weekly.  The

parties stipulated to a temporary total disability

compensation rate of $360.00 between the claimant and

Respondent No. 2.  In accordance with the remand from the

Court and the provisions of Ark. Code Ann. §11-9-506, the

Full Commission finds that the claimant’s award of temporary

total disability should be offset by the unemployment

insurance benefits received by the claimant.  

Based on our de novo review of the entire record and

the remand from the Arkansas Court of Appeals, the Full

Commission finds that the claimant proved he was entitled to

temporary total disability compensation from September 7,
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2001 through September 22, 2004.  Payment of this award

shall be the responsibility of Respondent No. 2.  The

claimant’s temporary total disability payments should be

offset by unemployment insurance benefits the claimant

received for the time periods of November 17, 2001 through

September 28, 2002, and from January 11, 2003 through

February 8, 2003.  The claimant’s attorney was awarded the

appropriate fees for legal services in our previous opinion

in this matter, filed December 19, 2005.  

IT IS SO ORDERED.       

                                               
OLAN W. REEVES, Chairman

                                
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs in part and dissents in part. 

CONCURRING AND DISSENTING OPINION

I must respectfully concur in part and dissent in

part from the Majority opinion finding that the claimant is

entitled to receive temporary total disability benefits from

September 7, 2001 to September 22, 2004.  Specifically, I

concur with the finding that the claimant is entitled to

temporary total disability benefits until September 22,

2004.  However, I must respectfully dissent from the finding



King - F114039 13

that he should be cut off from receiving temporary total

disability benefits after that time. 

Temporary total disability for unscheduled

injuries is that period within the healing period in which

claimant suffers a total incapacity to earn wages.  Ark.

State Highway & Transporation Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period ends when

the underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

A claimant who has been released to light duty

work but has not returned to work may be entitled temporary

total disability benefits where there is insufficient

evidence that the claimant has the capacity to earn the same

or any part of the wages that he was receiving at the time

of the injury.  Breshears, supra; Sanyo Manufacturing Corp.

v. Leisure, 12 Ark. App. 274 (1984).

In my opinion the preponderance of the evidence

shows the claimant remained in his healing period after

September 22, 2004.  At the time of the hearing the claimant

testified that he had not yet been released from medical

care.  Furthermore, nothing in the medical records indicates
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that the claimant was ever placed at MMI, indicating that

the claimant remains in his healing period.  

In finding that the claimant remains in his

healing period, I note the claimant’s healing appears to

have been delayed by the failure to receive care due to the

respondents’ delay or refusal to pay for certain treatment. 

In particular, I note the claimant’s testimony that in 2003

Dr. Moore recommended the claimant receive a TENS unit.  At

the time of the hearing, the claimant testified that he did

not receive the TENS unit until September 2004.  The

claimant testified that Dr. Moore also recommended an

exercise program and that he had not received it.  

Likewise, the evidence supports a finding that the

claimant continues to receive other medical treatment

designed to improve his condition.  The claimant said he was

under current treatment with the VA hospital and that he had

received ongoing physical therapy.  He further testified

that he was currently scheduled to undergo another round of

physical therapy.  

The claimant testified that he is still taking

medication and receiving treatment from Dr. Johnston and

that he had not been released from his care.  Furthermore,

on November 18, 2003, Dr. Moore indicated that the claimant
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remained in his healing period, recommended a TENS unit,

Elavil, and an exercise and strengthening program.  As of

September 22, 2004, Dr. Moore indicated the claimant would

benefit from the use of a TENS unit and noted the claimant

was undergoing physical therapy, which is consistent with

the treatment plan he originally prescribed.  As of

September 22, 2004, the claimant was still in the course of

receiving the treatment originally prescribed by Dr. Moore. 

Additionally, Dr. Moore was aware this treatment had not

been completed and did not indicate the claimant was at MMI. 

Thus, I find that the claimant’s condition did not change

from the November 18, 2003, and that he remained in his

healing period. 

I further find that the claimant remains unable to

return to work or substantially replace his wages after

September 22, 2004.  The claimant testified that he still

continues to suffer from severe pain in his back to an

extent that he has to stay off his feet for three or four

days at a time.  Additionally, the claimant testified that

he presently suffers from muscle spasms and that his back is

twisted as a result of the 2001 injury.  Finally, the

claimant testified that he has to take various medications,

including Demerol, Percocet, and Flexeril for his back pain. 
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In my opinion, each of these factors limit the claimant’s

ability to substantially replace his wages.

The record also supports a finding that the

claimant has been unable to find work due to his condition. 

Specifically, I note the claimant’s testimony that he was

discharged from working with the respondents because he ran

out of leave time after having to go to the doctor for his

back.  Likewise, I note the claimant’s testimony that he has

ongoing lifting restrictions and that despite his

applications for employment, no one has hired him. 

Therefore, I find that a preponderance of the evidence shows

that the claimant has remained unable to return to work or

substantially replace his wages even after the time period

of September 22, 2004.

For the aforementioned reasons I must respectfully

concur in part and dissent in part.

     ____________________________
PHILIP A. HOOD, Commissioner


