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Decision of Administrative Law Judge:  Affirmed and
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OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed November 27, 2006.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2.  The claimant was an employee of the respondent.

3.  The claimant’s date of injury was January 19,
2000.
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4.  The claimant’s compensation rates are $370 for
total disability and $278 for permanent partial
disability.

5.  All prior findings of the Commission are res
judicata.

6.  The respondents paid the claimant temporary
total disability compensation from January 10, 2005
until February 10, 2005.

7.  The claimant established by a preponderance of
the evidence that the Ultracet and Tramadol
prescriptions which she has received, and which the
respondents have refused to pay for, are reasonably
necessary for treatment of her compensable shoulder
injury.

8.  The claimant established by a preponderance of
the evidence that she was in her post-surgical
healing period for her compensable right shoulder
injury for the period from January 10, 2005 until
October 13, 2005.

9.  The claimant failed to establish by a
preponderance of the credible evidence that she
sustained any incapacity from returning to work at
the deli which she co-owns for the period from
January 10, 2005 until October 13, 2005, except for
the six week period immediately following her
January 10, 2005 surgery.

10.  The claimant therefore established by a
preponderance of the credible evidence that she is
entitled to temporary total disability compensation
for the six week period immediately following
January 10, 2005; the claimant failed to establish
that she is entitled to any period of temporary
total or temporary partial disability beyond that
six week period.  

11.  The respondents are entitled to a credit
against their liability for the additional
compensation awarded herein based on the temporary
total disability benefits the claimant has already
received for the period from January 10, 2005 until
February 10, 2005. 
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 27, 2006 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the Majority

opinion finding that the claimant is not entitled to
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temporary total disability benefits for the entire time

period of requested benefits.  After a de novo review of

the record, I find that the testimony of Dr. John D.

Allen and the claimant show that the claimant remained

in her healing period and unable to work until October

13, 2005. 

          In particular, I must disagree with the

Majority’s assertion that the claimant’s only limitation

after the surgery was a prohibition from lifting more

than 10 pounds. In my opinion, this is not a proper

characterization of Dr. Allen’s testimony.  Rather, Dr.

Allen specifically indicated the claimant would be

unable to push or pull after the surgery and during the

time period for which the claimant is requesting

benefits.  I further disagree with the Majority’s

conclusion that because the claimant was able to get

help with lifting before the surgery, she was able to

work afterwards.  The claimant testified that she had to

undergo surgery because her pain was unbearable. 

Furthermore, Dr. Allen specifically testified that pain

could be worse after a surgery.  When this is considered

in conjunction with Dr. Allen’s testimony that the

claimant could not push or pull after the surgery and

the claimant’s testimony that she could not lift, push,
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or pull after surgery, I find that the Majority has

arbitrarily disregarded the opinion of Dr. Allen and

committed reversible error in their analysis of this

case.  As such, I must respectfully dissent from the

Majority opinion. 

          The facts in the present case are largely not

in dispute.  The claimant sustained an admittedly

compensable injury in the form of a partial rotator cuff

tear due to a motor vehicle accident in 2000.  The

claimant testified that after the accident she was no

longer able to drive a truck so she and a partner opened

a restaurant.  She indicated that she had assistance in

lifting items and that she largely did not lift anything

after the accident.  She further described that while

cooking, she had to lift some items without assistance

and that while she had difficulty performing the tasks,

she managed to complete her work.

          The claimant also testified that at some point

her pain became unbearable and she could no longer even

lift her arm without pain.  At that point the claimant

decided to undergo surgery, for which the respondents

have accepted liability.

          The claimant further described that after the

surgery, she was no longer able to lift as much as she
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had been able to before the surgery.  She said she had

been restricted from lifting more than 10 pounds or from

pushing and pulling.  The claimant testified that while

she had been able to manage with lifting some items

before her surgery, after the surgery, she could not

lift at all.  She also indicated that she was unable to

cook because she had to use her right hand.  The

claimant said that after the surgery she was no longer

able to perform these tasks and that she had to hire

additional help because she was no longer able to work. 

The claimant further described that she received no pay

after the time of her surgery because she was unable to

work.

          The claimant’s physician Dr. Allen was deposed

and largely corroborated the testimony of the claimant. 

Dr. Allen testified that the claimant had surgery on

January 10, 2005.  He indicated that after surgery

patients are not allowed to do anything except for

passive range of motion and that they are on one-handed

duty.  He testified, 

Q. And do you know the length of
time that surgery, or excuse me,
that therapy would have been
conducted?

A. It probably took about three
months. 
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Q. And during that period of time,
do you feel like she should have
been working?

A. What I do with my rotator cuffs
and certainly when you had to repair
the cuff and waiting for it to heal,
for six weeks I don’t let them do
anything except passive range of
motion.  So they’re basically one-
handed duty.  If they work in a job
that will allow them to do light
activities, I’ll let them.  I mean
some of my clerical people go back
to work.  Some people who don’t, who
do not have to do anything in the
way of lifting, pushing, or pulling
can go back to work.  Driving is a
bit of a problem the first three or
four weeks.  But after that, after
six weeks, depending on what they
do, I’ll let them try to work their
way back in.  Usually, though,
that’s a three-month injury.  I mean
usually it takes three months to get
them back to work. 

Q. Now this circumstance following
this particular surgery, are you
familiar with her job activities?

A. With her previous job activities,
or - -

Q. Yes, sir.  Do you know what her
job was?  Well, you know she owns a
deli?

A. Yes. 

Q. Do you know what she specifically
has to do at the deli?

A. Lifting, pushing, pulling.  I
mean she does a lot of heavy work. 
Yes. 
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Q. Do you think that she would have
been able to do that type of work
following this surgery?

A. No.  

Q. And I noticed that in I believe
July the 22nd of 2005, you were very
specific with respect to some
restrictions that you provided for
her.  Am I right about that? January
22, 2005?

A. January 22 or July 22nd?

Q. Excuse me.  I’m sorry. July 22nd?

A. Yes. 

Q. I believe at that time, doctor,
you indicated that she should not be
lifting greater than ten pounds. 
She should not be reaching above
shoulder level.  And that she should
not be involved in repetitive or
heavy pushing, pulling activity. 
Does that sound about right to you?

A. It sounds about right.

Dr. Allen went on to indicate that the same restrictions

were in place as of April.  He also indicated that the

claimant had reached MMI as of October 13, 2005.

          There appears to be no dispute that the

claimant remained in her healing period until October

13, 2005.  Rather, the Majority opines that the claimant

is not entitled to temporary total disability benefits

because she has not shown she was unable to work.  In

supporting this argument, the Majority first indicates
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that the claimant provided no medical records or “off

work” slips.  The Majority goes on to indicate that Dr.

Allen had not provided convincing testimony regarding

the claimant’s inability to work.  In supporting this

argument, the Majority cites two primary reasons for

refusing Dr. Allen’s opinion.  The first is that Dr.

Allen allegedly was basing his opinion on a mistake of

fact regarding her job duties.  The Majority essentially

finds that the claimant had been able to work with a

rotator cuff tear for some five years before the surgery

and that Mary had been able to perform all the lifting

for her.  They go on to indicate that Dr. Allen was

ignorant of this information.  The Majority next asserts

that Dr. Allen acknowledged the existence of a therapy

report (though not in the record) indicating the

claimant had good results with an increase in range of

motion and a decrease in pain.  Based on these findings,

the Majority found that the claimant did not meet her

burden of proof in showing she was unable to return to

work.  I find that these conclusions are erroneous and

in error of law. 

          Temporary total disability for unscheduled

injuries is that period within the healing period in

which claimant suffers a total incapacity to earn wages. 
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Ark. State Highway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the

disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).

          In the past the Arkansas Courts have determine

that, if, during the healing period, an employee is

unable to perform remunerative labor without reasonable

consistency and without pain and discomfort, her

temporary disability is deemed total.  See, Farmers

Cooperative v. Biles, 77 Ark. App. 1, 69 S.W. 3d 899

(2002).  Furthermore, this Commission has previously

held that an unsuccessful attempt at work does not

affect eligibility for temporary total disability

benefits.  Morgan v. Quick Lay Pipe, Full Workers’

Compensation Commission Opinion filed June 16, 2006,

(F409390).  Furthermore, an “off work” slip is not

required to show a claimant is unable to work.  Biles,

supra. 

          A claimant who has been released to light duty

work but has not returned to work may be entitled

temporary total disability benefits where there is
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insufficient evidence that the claimant has the capacity

to earn the same or any part of the wages that he was

receiving at the time of the injury.  Breshears, supra;

Sanyo Manufacturing Corp. v. Leisure, 12 Ark. App. 274

(1984). 

          In this instance, I find that the overwhelming

weight of the evidence shows the claimant is entitled to

temporary total disability benefits.  I first address

the Majority’s argument that the claimant’s request for

benefits fails because few medical reports were in the

record and because the record contained no “off work”

slips.  

          In my opinion, the Majority incorrectly

asserts that medical records are required to show that

the claimant is unable to work.  While few medical

records were introduced into the record as evidence, the

claimant’s surgeon was deposed and that deposition was

introduced into the record as an exhibit.  Throughout

Dr. Allen’s testimony, he referred to various medical

reports regarding the claimant’s condition.  The

respondents did not dispute the content of those reports

or refute the testimony of Dr. Allen regarding the

claimant’s condition.  Additionally, as Dr. Allen was

the claimant’s surgeon and treating physician, and
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therefore, would have been responsible for providing the

claimant with restrictions, I am at a loss in

understanding why the Majority would feel his testimony

is not sufficient to give an opinion regarding the

claimant’s work status at various points in her

recovery.  Furthermore, and as noted above, an “off work

slip” is simply not required by law.  See, Biles, supra. 

As such, it stands to reason that the testimony of Dr.

Allen should be more than sufficient in assessing the

claimant’s ability to return to work.

          I also strongly disagree with the Majority’s

finding that the opinion of Dr. Allen is entitled to

little weight.  While the Commission has the authority

to accept or reject a medical opinion, it may not do so

arbitrarily.  Freeman v. Con-Agra Frozen Foods, 344 Ark.

296, 40 S.W.3d 760 (2001).  In this instance, the

Majority appears to have arbitrarily dismissed the

opinion of Dr. Allen for reasons that are erroneous.  

          The Majority first rejects Dr. Allen’s opinion

because he allegedly did not know the claimant had

assistance in lifting before the surgery and because he

allegedly did not know the claimant was able to work

before her injury.  I find that it is simply irrelevant

whether the claimant could lift or had assistance before
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the surgery.  The reason I find this is because the

claimant’s only restriction was not regarding lifting. 

Rather, Dr. Allen explicitly testified that the claimant

would be unable to lift, push, or pull.  

          Furthermore, the evidence does not show the

claimant could not lift at all before her surgery.  It

is apparent that while the claimant had assistance with

lifting before her surgery, she was still required to

perform that task on occasion. 

          When reviewing the testimony of the claimant

it is evident that she was able to work prior to the

surgery and that she largely required assistance in

lifting items at that time.  However, she also

explicitly testified that on occasion she still had to

lift things but that she would still manage to complete

her tasks.  Furthermore, and perhaps more importantly,

the claimant explicitly testified that the pushing and

pulling that was required to cook was what caused her to

be unable to work after the surgery.  The claimant never

testified she could not perform these tasks before the

surgery and these were two duties that Dr. Allen

testified the claimant was restricted from performing. 

Additionally, common sense would dictate that cooking

would require both pushing and pulling, and since those
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activities were restricted the claimant would have been

unable to work.  I also note that even if the claimant

was unable to receive some assistance before the

surgery, her complaints and level of pain would almost

certainly have been worse immediately after having

surgery. Furthermore, it is simply unfeasible to imagine

a workable situation where the claimant could cook

without lifting, pushing, or pulling. 

          I also note that Dr. Allen specifically

testified that the claimant’s injury was consistent with

a condition that would typically prevent one from

working for three months.  He went on to indicate that

the claimant had complications with her surgery in that

her symptoms did not resolve.  He also said that in

April and July he had prohibited the claimant from

performing work that would involve pushing or pulling. 

As such, I simply cannot agree with the Majority’s

conclusion that the claimant was able to work as a cook.

          With regard to the mention of the claimant’s

physical therapy note indicating the claimant was

improving, I note that there is no dispute that the

claimant remained in her healing period.  Furthermore, I

find that it is simply error to prefer the contents of a

physical therapy note for which the date is unknown and
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that is not contained in the record over the testimony

of the claimant’s surgeon.  This is particularly true

given the specificity with which Dr. Allen testified

regarding the claimant’s abilities during the time

period in question.  In fact, since the date of the

physical therapy note is unknown, I find that to somehow

conclude it implied the claimant could return to work is

impermissible speculation and conjecture on the part of

the Majority.  

          I also briefly address the respondents’

assertion that the claimant could have returned to work

in some other capacity.  I find that this argument is

disingenuous.  The fact of the matter is that the

claimant’s job required her to perform tasks that

required lifting, pushing, and pulling.  Due to her

surgery, she was unable to continue with those tasks. 

Despite the assertions of the respondents, her daily

trips to the work-site did not constitute work, nor did

they begin until September or October.

          I note that in the past, this Commission has

awarded benefits in circumstances in which an employer

has had no available work for an injured claimant. 

Furthermore, such decisions have been upheld on appeal. 

See, Fred’s Inc., v. Jefferson, 361 Ark. 258, (2005). 
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See also,, Sanyo Mfg. Corp. v. Leisure, 12 Ark. App.

274, 675 S.W.2d 841 (1984).  See also, Sowell v. Conagra

Poultry Company 2005 AWCC 49, Full Commission Opinion

filed March 15, 2005 (F304735).  In my opinion, these

decisions show that it would not be logical or practical

for a claimant to attempt to find new work when his

injury is only temporary. 

          I note that Dr. Allen testified that the

claimant had a penchant for “overdoing it”.  When

considered in conjunction with the claimant’s testimony

that she worked with a torn rotator cuff for five years

and her testimony that she eventually started going back

to her place of employment around October, despite being

aware she was unable to work, and because she could not

stand being at home with nothing to do, it is evident

that the claimant is a highly motivated individual who

would have returned to work if she was able.  Finally,

there is no dispute that the claimant had to hire an

additional worker in order to cover her duties and that

she received no pay during the time period for which she

is requesting benefits.  Therefore, I simply do not find

that it is logical or believable that the claimant would

forfeit her pay and that she would hire another worker

despite the fact that she was receiving no weekly
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compensation from the respondents if she was, in fact,

able to return to work. 

          In sum I find that this is a situation where

the claimant was penalized for working with an injury

before her condition progressed to the point she needed

surgery.  When she was unable to work at the same level

after having the surgery, she was penalized for having

shown a strong work ethic in the past.  Rather than

believe the claimant or Dr. Allen, who were both

obviously credible, the Majority has chosen to deny

benefits on the basis that the claimant simply did not

want to return to work.  In my opinion, this is obvious

error.

          For the aforementioned reasons, I must

respectfully dissent.

     ____________________________
PHILIP A. HOOD, Commissioner


