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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed August 11, 2006.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed upon by the
parties are reasonable and are approved. 

2. The employee-employer-carrier
relationship existed on January 20, 2005
and at all other relevant times.
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3. Respondents controvert this claim. 

4. Respondents paid some medical
benefits through March 9, 2005 prior to
controverting compensability. 

5. Claimant’s average weekly wage at the
time of the injury was $203.32; her
compensation rate is $136.00 per week. 

6. Claimant did not sustain her burden
of proving by a preponderance of the
evidence that her January 20, 2005
incident is a compensable injury,
because the record does not contain
objective findings in support of
Claimant’s medical evidence as required
by Ark. Code Ann. § 11-9-102(4)(D).
Claimant’s self-report of muscle spasms
and a muscle relaxer prescription does
not constitute an objective finding.
Claimant’s two studies point to
degenerative changes, not a specific
incident. And, Dr. Bruffet’s August 8,
2005 prescription of Flexeril, occurring
almost seven months after the January
20, 2005 incident, is not connected to
the incident by a preponderance of the
evidence.

7. Because Claimant failed to prove a
compensable injury, it is not necessary
to discuss the remaining issues in this
case.
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The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner 

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the Majority

opinion finding the claimant did not sustain a compensable

back injury. After reviewing the record, I find that the

claimant has proven the existence of a compensable injury as

shown by the preponderance of the evidence. Specifically, I

find that while the claimant had degenerative changes in her

back, they were aggravated by the work-related injury. This

change was shown objectively by the MRI and the existence of

muscle spasms. Furthermore, as the claimant was able to

perform her work without difficulty prior to the incident in

question, it is apparent that her condition was causally
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related to the work injury. Accordingly, I would have

reversed the decision of the Administrative Law Judge. 

The claimant has the burden of proving by a

preponderance of the evidence that his condition is causally

related to his employment. See Estridge v. Waste Management,

343 Ark. 276, 33 S.W.3d 167 (2000). Questions of credibility

and the weight and sufficiency to be given evidence are

matters within the province of the Workers’ Compensation

Commission. Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 188.

875, S.W.2d 857 (1998). A preexisting disease or infirmity

does not disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. See

Nashville Livestock Commission v. Cox, 302 Ark. 69, 787

S.W.2d 664 (1990); Minor v. Poinsett Lumber & Mfg. Co., 235

Ark. 195, 357 S.W.2d 504 (1962); Conway Convalescent Center

v. Murphree, 266 Ark. 985, 588 S.W.2d 462 (Ark. App. 1979);

St. Vincent Medical Center v. Brown, 53 Ark. App. 30, 917

S.W.2d 550 (1996). As is commonly stated, the employer takes

the employee as he finds him. Murphree, supra. In such
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cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition.

However, although a disabling symptom of a preexisting

condition may be compensable if it is brought on by an

accident arising out of and in the course of employment, the

employee’s entitlement to compensation ends when his

condition is restored to the condition that existed before

the injury unless the injury contributes to the condition by

accelerating or combining with the preexisting condition.

See Arkansas Power & Light Co. v. Scroggins, 230 Ark. 936,

328 S.W.2d 97 (1959). 

The January 23, 2006, narrative of Dr. Bruffett

establishes the objective findings of injury are bulging at

L4-5 and causing spinal stenosis. Likewise, I note that on

August 8, 2005, Dr. Bruffett prescribed the claimant muscle

relaxers, “as needed for muscle spasm.” As the claimant had

been working prior to this incident without difficulty, I

find the only logical conclusion is that the claimant
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aggravated the pre-existing degenerative condition in her

back. 

While I note the claimant had previously received

treatment for her fibromyalgia, the last medical record

prior to the incident in question is dated June 30, 2003,

which would be over a year and a half from the time of the

claimant’s work related injury. There is also no evidence to

indicate that the claimant was actively seeking treatment

for her back prior to the work injury. Furthermore, I note

that after the accident, no physician related the claimant’s

use of muscle relaxers to her fibromyalgia. Rather, it was

related directly to her work injury.

I note the Majority’s argument that the claimant

was somehow inconsistent in her testimony regarding whether

she had previously had back problems and whether she had

used muscle relaxers. On close examination of the claimant’s

testimony, it is apparent that she was not inconsistent. The

claimant initially testified that she was having no back

pain or problems when she started her job, that she had

never had an MRI on her back, and that prior to the work
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injury she was unaware that she had degeneration in her

spine. The claimant was then asked if she had ever taken

medication for her degenerative back condition. The claimant

responded in the negative. On cross examination, the

claimant was asked if she had ever strained her back. The

claimant admitted she had, but did not recall the details

regarding her treatment after the accident. When asked if

she had been treated for fibromyalgia, the claimant

voluntarily responded that she had been treated for the

condition and given muscle relaxers for it. At that point

the respondents’ attorney attempted to impeach the claimant

regarding her testimony on whether she had used muscle

relaxers. The claimant clarified the treatment for her

fibromyalgia and indicated, 

A. Fibromyalgia had trigger points. It’s
on each side here, there’s one on each
side of your back, there’s on the inside
of your legs, and somewhere on your
feet. That’s what he’s talking about.

Q. Right. So as far back as August of
2000 you were having multiple muscle
pains including back pain?

A. Not back. Nothing like this.
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When confronted about the fact that she had been

diagnosed with a lumbar strain in 2002, the claimant

indicated that she had forgotten about the incident and had

only received treatment for around a week. 

When reviewing the aforementioned testimony, I

find the evidence is clear that the claimant was truthful in

her testimony. While the Majority asserts the claimant

somehow tried to purposely fail to disclose her past

treatment, it is apparent that the claimant simply testified

she was not having back problems at the time of her incident

and was unaware she had degeneration. As to her

fibromyalgia, the claimant was forthright in volunteering

information about the condition as soon as she was asked.

Her testimony illustrated that her past use of muscle

relaxers was for the fibromyalgia; not for low back pain.

Likewise, the claimant was very open about the fact that she

had received brief treatment for a lumbar strain, which she

had simply forgotten about. 

I next address the Majority’s assertion that

Dr. Bruffett’s assessment was based on false information.
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Dr. Bruffett indicated the claimant had no history of low

back problems. With exception of a simple strain which

resolved, this history was accurate. While the Majority

tries to somehow relate the claimant’s fibromyalgia with her

need for treatment, there is no indication that Dr. Bruffett

related the claimant’s need for treatment with her

fibromyalgia. Additionally, there is absolutely no evidence

to show that fibromyalgia would cause the findings on the

MRI. Rather, it is apparent he believed the claimant

sustained an injury at work as shown by the results of her

MRI. As the claimant had never needed an MRI and her only

history of back problems were a simply strain, I find that

the failure to disclose the strain simply does not affect

Dr. Bruffett’s opinion regarding causation.

Finally, I find that the claimant is entitled to

related medical benefits and temporary total disability

benefits. The claimant credibly testified that she was not

experiencing back problems at the time of her work related

injury and Dr. Bruffett opined the claimant’s condition was

due to her work injury. As such, I find the claimant is
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entitled to associated medical treatment and temporary total

disability benefits related to her compensable injury. 

For the aforementioned reasons, I must

respectfully dissent.

 ____________________________
PHILIP A. HOOD, Commissioner


