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PAMVELA JAMES, EMPLOYEE CLAI MANT
MAYTAG MANUFACTURI NG EMPLOYER RESPONDENT
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OPI NI ON FI LED MAY 8, 2007

Upon review before the FULL COM SSION, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE JAMES A. MCCLARTY,
Attorney at Law, Newport, Arkansas.

Respondent represented by HONORABLE WLLI AM C. FRYE
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirmed.

OPI Nl ON AND ORDER

In an opinion filed on August 10, 2006, the
Adm ni strative Law Judge found that the claimant proved by a
preponderance of the evidence that she sustained a
conpensabl e injury on July 26, 2005, in the course and scope
of her enploynent. The Admi nistrative Law Judge al so finds
the claimant’s injury was due to slipping on the enployer’s
stairs, and was not the result of an idiopathic episode.
Accordingly, the Adm nistrative Law Judge granted nedi ca

and tenporary total disability benefits.
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After a de novo review of the record, it is clear
that the Adm nistrative Law Judge was correct in finding (1)
that the injury occurred in the course and scope of her
enpl oynent, (2) that it was not the result of an idiopathic
epi sode, and (3) that the claimant was entitled to tenporary
total disability benefits. Therefore, we affirmthe
Adm ni strative Law Judge’ s deci si on.

Cl ai mant had been enpl oyed by Respondents for
si xteen (16) years, where she worked on an assenbly I|ine.
The claimant testified that in order to get to the side of
the assenbly |ine where she worked, she was required to use
tenporary stairs that crossed over the assenbly line. This
was the only way for the claimant to get to and from her
wor k ar ea.

On July 26, 2005, at the end of her shift, the
cl ai mant ascended the tenporary stairs as a neans to depart
the assenbly line area. Clainmant testified that she was
headed to her | ocker, where she stored her enpl oyee apron,
work tools, and personal itens, and then she was going to
cl ock-out to go honme. However, while ascending the tenporary
stairs, the claimant fell and fractured her hip.

Claimant testified that while ascending the

tenporary stairs, she heard the steps “pop” and then raise
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up and rock back and forth. The clainmant then caught her
right toe on the step, which caused her to fall. The
claimant testified that these steps were only tenporary
steps, and as such, they had not yet been bolted to the
floor. Both parties stipulated to the fact that the

Cl ai mant’ s husband, who was al so enpl oyed at Maytag, would
testify that the stairs were not bolted to the floor.
Respondent’s Health and Safety Manager, Charles “Wody”
Osteen, testified that he did know the exact date when the
steps were put in or if they were bolted down yet on the
date of the claimant’s injury. Osteen could only state that
the stairs had been there for only a few weeks, were
repositioned several times after this incident, and that he
t hought that the stairs were bolted to the concrete floor on
the date of the accident. Utinmately, there was no evidence
that the stairs were bolted to the floor.

Claimant testified that, after falling, she could
not get up and was experienci ng severe pain. Co-workers
Craig Springsteen and Chris Bell were nearby and assi sted
the claimant in | ocating Rhonda Jones, the Respondent’s
nurse. \Wen Jones arrived at the scene, she was acconpani ed
by |ine supervisor, Jeff Gallion. Because she could not nove

hersel f, the claimant was picked up and placed in a
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wheel chair by Jones. Jones exam ned the claimant and drafted
the injury report, which reinforces the claimant’s testinony
about the events which occurred. Jones’s report states, “As
she was going up the steps of the crossover, she got to the
second or third steps and fell up the steps.”

The cl aimant was then sent to Prinme Care Medica
to see Dr. Warnock, the off-site worker’s conpensation
doctor for the respondents. Dr. Warnock referred the
claimant to the Emergency Room d aimant’s husband, Levi
Janmes, acconpani ed her to the enmergency room d ai mant was
seen by Dr. Sherwood, who di agnosed the claimant as having a
fractured left hip. Dr. Sherwood's nedical records indicate
that the claimant felt a sharp pain in her left hip, and a
cowor ker had to catch her so that she did not fall. The
cl ai mant was then seen by Dr. Janes R MCoy, an orthopedic
surgeon, whose final diagnosis was “intertrochanteric

fracture secondary to fall.” Dr. MCoy successfully operated
on the claimant, perform ng an open reduction and internal
fixation of her left hip. Dr. MCoy' s nedical records
indicate that x-rays were taken on Decenber 12, 2005, and
whi ch indicated that the claimant’s hip was “al nost

conpl etely heal ed” and stabl e.
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Claimant testified that she had a history of pain,
caused primarily fromfibronyal gia and rheumatoid arthritis.
In fact, she had experienced some pain in her legs prior to
the accident. Claimant testified, however, that the pain she
felt that day after falling was unlike any other
fi bromyal gia flare-up, and that she had never felt that
| evel of pain in her left hip as she felt after the fall.

The respondent contends that the clai mant was not
perform ng enpl oynment service at the tine she sustained her
injury and therefore, was not perform ng enpl oynent services
as required to receive benefits due to sustaining a
conpensabl e injury. Wrkers’ conpensation |aws define a
conpensabl e injury as, “An accidental injury causing
internal or external physical harmto the body . . . arising
out of the course of enploynent and which requires nedical
services or results in disability or death. A C. A 811-9-
102(4) (A (i). Enploynment services are performed when the
enpl oyee does sonething, “within the time and space
boundaries of enploynent,” and the injury occurred when the
enpl oyee was acting to benefit the enployer directly or

indirectly. Collins v. Excel Spec. Products, 347 Ark. 811

69S. W3d 14(2002); Pifer v. Single Source Transp., 347 Ark.

851, 69 S.W3d 1(2002).
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Cl ai mants have been determ ned to be acting in the
course of business despite being in a different section of
the enployer’s building to retrieve tools, because the tools
were mani festly advancing the enployer’s interest. In

Privett v. Excell Specialty Products, Privett was required

to wear a hard hat, a hair net, an apron, a snock, gloves,
and a steel-nmesh sleeve for safety and sanitary reasons.
Because she was required to use sharp knives on the job, she
was also required to carry a knife scabbard with her on the
job. Privett could not begin perform ng her job unless she
had the proper equi pnent and clothing. On the injury date,
Privett, in the production area of the plant, realized that
she had |l eft her scabbard in the laundry room As she
proceeded back to the laundry room she slipped and fell,
and was injured. The Arkansas Court of Appeals found that
the clai mant was perform ng enpl oynment services because she
was furthering the enployer’s interests by fulfilling the
requi renent of carrying necessary equi pnent required by the

enpl oyer. Privett v. Excell Specialty Products, 76 Ark. App.

527 69 S.W3d 445 (2002).
Addi tional ly, claimants have previously been
determ ned to be acting in the course of enploynent despite

being on break in situations where they further the
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enployer’s interests. In Wal-Mart Stores, Inc. v. Sands, a

case where the respondent required workers to | ock up
personal itens in |ockers prior to working or returning from
break, and the claimant injured herself while | ocking up
personal itens before returning froma break, the claimnt
was found to be perform ng enpl oynent services because she
was furthering the enployer’s interests by fulfilling the
requi renents of a |l oss prevention policy required by the

enpl oyer. Wal-Mart Stores, Inc. v. Sands, 80 Ark. App.51;

91 S.W3d 93 (2002).

Li kewi se, in Wallace v. West Fraser South, the

cl ai mant was deened to be perform ng enpl oynent services
when he was injured while crossing a board that was put in
pl ace to prevent workers fromhaving to walk in a nuddy
ditch. At the tinme of the injury he was returning from

break but had not yet reached his work area. Wallace v.

West Fraser South, 365 Ark. 68, = S W3d ___ (2006). In

Wal | ace the claimant, in advance of the hearing, gave a
recorded statenent to a clains adjustor. In that statenent
he reported he was returning frombreak at the tine of the
injury. However, during the hearing, he testified that he
had al ready returned frombreak at the tinme the injury

occurred. In reaching its conclusion the Arkansas Suprene



Janmes - F507964 8

Court upheld the Comm ssion’s determ nation that \Wallace's
injury occurred as he was “returning frombreak.” The Court
found that Wallace' s injuries therefore occurred within the
“time and space boundaries of his enploynent.” Rather, the
guestion was whet her Wal |l ace was “carrying out the

enpl oyer’ s purpose or advancing the enployer’s interests
directly or indirectly.” Id. The Court opined that by
crossing the board in order to return to work the cl ai mant
directly advanced the enployer’s interests and was therefore
acting within the scope of enploynent. |1d.

In the present case, as in Privett, the clai mant

was wearing at |east one tool necessary to performher job
when she fell. As in Sands, the claimant was proceeding to a
| ocker, to stow her apron and tool and to retrieve her
purse, when the fall occurred. As in Wallace, the claimant’s
injury occurred on the steps which were installed to
facilitate enpl oyees getting to and fromthe work site. In
fact, the steps were the only neans for the claimnt to get
to and fromher work site. The claimant was working within
the tine and space of her enploynent as she was going to her
| ocker and then the tinme clock and had to cross the stairs
in order to performthose duties. It is evident that the

cl ai mant was mani festly advancing her enployer’s interests
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by taking the only stairs fromher work area to the | ocker
where she stored her work tools and was retrieving her
personal itens before clocking out.

The Respondent rejects the claimant’s contention
that she was perform ng enpl oynent services at the tinme of
the injury. The Respondent contends that the claimant’s
shift had ended, and, as such, she was not advancing the
enpl oyers interests. This is wong as a matter of |law for
t he af orenmenti oned reasons. The claimant was clearly within
t he scope of enploynent as she was crossing the stairs in
order to hang up her tools. Despite the fact that her shift
had ended, the claimant was still required to go to her
| ocker, store her work tools and retrieve personal itenms and
then clock out. As such, she was advanci ng her enpl oyers
interests at the time of the accident.

The Respondent argues that the claimant has a
hi story of back, leg, and hip pain, and probl ens produced
fromfibronyalgia and arthritis. In fact, there is no
evi dence that the claimant had ever fallen due to the
fibronyalgia or arthritis. Nor is there any evidence that
t he cl ai mant woul d have sustained a fracture w thout
falling. Rather, the claimant fell due to the dangerous work

conditions, in that the tenporary stairs were not bolted to
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the floor and the claimant felt the stairs rock back and
forth before she snagged her toe and fell.

Courts generally have held that when a cl ai mant
suffers froman unexplained injury it is conpensabl e;
whereas when a claimant suffers froman idiopathic injury it

i s not. Little Rock Convention & Visitors Bureau v. David

Pack, 60 Ark. App. 82 (1997); 959 S.W2d 415(1997). An
idiopathic injury is an injury that is personal in nature or
peculiar to the individual sustaining the injury. 1d; Kuhn

v. Majestic Hotel, 324 Ark. 21, 918 S. W 2d 158(1996). As

an idiopathic injury is not related to the enploynent in
order for it to be conpensable there nust be conditions
related to the enploynment which increase the dangerous

effect of the fall. Leon B. Crawford v. Single Source

Transportation Fidelity & Casualty | nsurance Conpany, 87

Ark. App. 216, 189 S.W3d 507 (2004), citing Little Rock

Convention & Visitors Bur., supra. See also, ERC Contractor

Yard & Sales v. Robertson, 60 Ark. App. 310, 961 S.W2d 36
(1998) .

In Leon B. Cawford v. Single Source

Transportation Fidelity & Casualty | nsurance Conpany, the

cl ai mant worked as a truck driver. He was injured while he

was stepping froman el evated position down steep steps on
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the truck. The claimant testified that while he was

negoti ating the steps, his knee “gave” or buckled. As a
result, he fell to the ground and felt pain in his knee. The
Court found that the claimant’s injury was not idiopathic as
it was sustained in an effort to exit the enployer’s vehicle

froman el evated position. Crawford, supra.

Likewise, in Smaimv. Walnmart, the clainmant, a

di abetic enpl oyee heard a “pop” in his foot while pulling a
pal | et of produce. The court found that there was not
substanti al evidence that the diabetes predi sposed the

enpl oyee to a foot fracture, nor was there substanti al

evi dence that the work conditions did not contribute to the

risk that a fracture could occur. Swaimv. Wl - Mart

Associates, Inc., 91 Ark. App. 120, = S W3d ___ (2006).

In contrast, however, the court in Witten v.

Edward Trucki ng, found that the clai mant had sustai ned an

idiopathic injury and was therefore denied benefits. The

cl ai mant was wal king up the stairs at work when he felt a
pain in his back and fell to the floor. He did not trip or
stunbl e, nor was he carrying anything heavy. The cl ai mant
had t hree known nedi cal conditions or events predating his
injury. One doctor opined that the fall may have been caused

by a |l esion on the thoracic cord. As such, the Court found
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that the claimant sustained an idiopathic injury and not an

unexpl ained fall, and denied benefits. Witten v. Edward

Trucki ng/ Corporate Solutions, 87 Ark. App. 112, 189 S. W 3d

82 (2004).

In the present case, as in Crawford, the clai mant
was negotiating steps, which were the only nmeans by which
t he claimant had access to her work area. As in Swaim the
record contains no evidence that the fibronyal gia or
arthritis predisposed the claimant to falling, yet there was
substanti al evidence that the stairs were not bolted down,
t hereby contributing to the risk of falling. The case at
hand is distinguished fromWitten, in that the clai mant was
negotiating stairs which were not bolted to the floor. The
claimant testified that she caught her right toe on the
stairs, because the stairs began rocking back and forth. The

stairs were the actual cause of her falling. Thus the

clai mant explains the fall, whereas in Witten, the clai nmant
felt a pain and then fell, providing no evidence that the
stairs caused the fall. Also, in the present case none of

the doctors determned that the claimant’s arthriti s caused
the fall.
In the present case, the claimant and her husband

testified that the stairs were not bolted to the fl oor,
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which ultimately caused the claimant to fall. In fact, the
stairs were tenporary and had only been in that particul ar
| ocation for two weeks. It is interesting that even Wody
Ost een, Respondent’s Safety and Health Manager, testified
that did not know when the stairs had been bolted. Cearly,
the claimant fractured her hip, yet there is no evidence in
the record saying that the pre-existing condition caused the
fall. Rather, the claimant fell due to snagging her toe on
unstabl e stairs.

In the present case there is no evidence the
cl ai mant had a history of spontaneously falling due to her
arthritis. The claimnt did, however, fall at work on Mrch
3, 2005, but she was not injured, nor did she seek nedical
treatment. The clainmant testified that she was pushing a
cart when it turned over, causing her to fall with the cart.
Thus, the claimant’s testinony fully explained the
ci rcunst ances surrounding the fall. In Septenber of 1997,
t he clai mant stepped out of the shower, becane dizzy and
passed out. Wen she cane to, she was in a seated position.
The cl ai mant, however, did not experience a spontaneous fal
due to her arthritis; she becane dizzy and fainted, which
expl ai ns the circunstances surrounding that incident. In the

present case, the claimant’s testinony also fully expl ai ned
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the circunstances surrounding the fall, and it is evident
that the claimant did not sustain a fall due to arthritis.
Furthernore, even if the claimant suffered froman

unexpl ained injury, it wuld still be conpensable. See

Littl e Rock Convention and Visitors Bureau. Yet the clai mant

in the present case fully explained that the stairs were
rickety, which ultimately led to her falling, and thus her
injury is still conpensable. Additionally, even if the
claimant was sinply clunsy, her fall would still be
conpensabl e.

Furthernore, the evidence does not indicate the
claimant suffered froman idiopathic injury. Although the
cl ai mant does suffer fromfibronyalgia and arthritis and has
previ ously conpl ai ned of back, hip, and leg pain, there is
no evidence that these problens caused the injury or
contributed in any way to the injury. In fact, the clai mant
was not in severe pain until after she fell. It was only
after falling that she was in so nmuch pain that she could no
| onger wal k and had to use a wheelchair to | eave the work
area. The Adm nistrative Law Judge specifically points to
the respondent’s position that the claimant’s hip fracture
woul d have occurred had the claimant sinply been wal ki ng,

and concludes that the record does not contain evidence to
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support this position. In fact, the respondents rely solely
on Dr. Sherwood’ s energency room i npression that the
claimant felt a sharp pain in her left hip, and a coworker
had to catch her so that she did not fall. However, Jones,

t he respondent’s nurse and first to exam ne the clai mant,
noted that the injury occurred when the claimant fell going
up the stairs. Furthernore, Dr. MCoy specifically found
that the fracture was secondary only to the fall. Thus, the
Adm ni strative Law Judge correctly found that the clai mant
did not sustain an idiopathic injury.

Also in the present case, the claimnt reported
the fall inmmediately to Jones, who ultimately filed an
injury report. The claimnt reported that she fell going up
the stairs. The claimant’s testinony also fully explained
the circunmstances surrounding the fall. Yet the respondents
contend that the claimant is inconsistent because the
doctors reports are somewhat inconsistent. However, when the
cl ai mant sought treatnent, the physicians were focused
primarily on treating the injury, not what caused the
injury. First, Dr. Sherwood reported that the clainmnt was
wal ki ng up sone stairs going to work when the pain becane
acutely worse and felt a sudden onset of very sharp pain in

her left hip. Second, Dr. McCoy’'s records were inconsistent
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in that they first stated that the clai mant was goi ng down
steps, had a severe sudden onset of pain in her left hip,
and apparently suffered a spontaneous fracture. It was not
until after the claimant’s surgery that Dr. MCoy noted that
he had been m staken about the facts and that the clai mant
actually fell while going up the stairs over her assenbly
line while getting ready to go hone. Third, Dr. Koch
ultimately and correctly diagnosed the clai mant as having a
fracture secondary to her fall. The inconsistent nedical
reports are not proof that the clainmnt was inconsistent,
but rather that the doctors ultimte responsibility was to
treat the condition rather than pay attention to every
detail of the accident. In fact, the nmedical reports of the
claimant’s injury were witten by the individual doctors,
not by the claimant. U timately, the facts as given in
Jones’ report are the nost accurate reflection of the truth.
It is therefore evident that the claimant was not

i nconsi stent and that her initial and i medi ate report is
the truth. Furthernore, the Comm ssion has in the past given
precedence to a contenporaneous injury report rather than to
the history obtained by a subsequent treating physician.

See, Ceraldine Wers v. Securitas Security Services USA,

Ful I Comm ssion Opinion Filed January 30, 2006 (F404193).
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Even if one believes the fall was idiopathic in
nature, the location of the injury indicates there were
aggravating circunmstances which woul d nake the injury
conpensabl e. The claimant testified that the injury
occurred on the stairs, which would in itself would be
enough to necessitate an aggravating circunstance. Jones
even included in her report that the injury occurred on the
stairs. Additionally, the stairs where the accident
occurred were only tenporary stairs. The claimant testified
that the stairs were not bolted to the floor, and that the
stairs began rocking back and forth before she caught her
toe on the step. Furthernore, Osteen testified that he did
not know when the stairs had been bolted to the floor. It is
evident that the stairs were bolted to the fl oor subsequent
to the claimant’s fall, which would indicate the unsecured
tenporary stairs were likely the reason for the clainmant’s
fall and that the conditions of the stairs increased the
dangerous effect of enploynent.

The clai mant al so requests nedi cal and tenporary
total disability benefits. Arkansas Wrker’ s Conpensati on
| aw provi des that an enpl oyer shall pronptly provide an
i njured enpl oyee such nedical treatnment as may be reasonably

necessary in connection with the injury received by the
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enpl oyee. Ark. Code Ann. 811-9-508(a). The claimnt bears
the burden of proving that she is entitled to additional

nmedi cal treatnment. Dalton v. Allen Eng’g Co., 66 Ark. App.

201, 989 S.W2d 543 (1999). Whether treatnment is reasonably
necessary in relation to the claimant’s conpensable injury
is a question of fact for the Comm ssion. See, e.g., HIIl V.

Bapti st Medical Centers, 74 Ark. App. 250, 48 S.W3d 544

(2001).

The cl ai mant requested additional nedical directly
related to the hip injury on June 25, 2005, which was
reasonabl e an necessary to the treatnment of the injury.
Respondents do not dispute that the requested nedical is
related to the claimant’s injury or that it is reasonably
necessary in treating that condition. Accordingly, we affirm
the Adm nistrative Law Judge’s deci sion granting nedi cal
benefits.

The cl ai mant al so requested tenporary total
di sability benefits for the tinme period of July 26, 2005 to
a date to be determ ned. Tenporary total disability for
unschedul ed injuries is that period within the healing
period in which claimant suffers a total incapacity to earn

wages. Ark. State Highway & Transportation Dept. V.

Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The healing
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peri od ends when the underlying condition causing the
di sability has becone stable and nothing further in the way

of treatnment will inprove that condition. Md Butcher, Inc.

v. Parker, 4 Ark. App. 124, 628 S.W2d 582 (1982).

The Adm nistrative Law Judge granted the cl ai nant
tenporary total disability fromJuly 26, 2005 through
Decenber 12, 2005. The Adm ni strative Law Judge found that
Dr. McCoy's nedical records indicate that x-rays were taken
on Decenber 12, 2005, and indicated that the claimant’s hip
was “al nost conpletely heal ed” and stable. No subsequent
records indicate that the claimnt was off work as a result
of her conpensable hip fracture. Accordingly, it is evident
the claimant remained in her healing period and unable to
work during the tinme she is requesting benefits. W affirm
the Adm nistrative Law Judge’ s deci sion granting tenporary
total benefits.

The Adm ni strative Law Judge granted the clai mant
medi cal and tenporary total disability benefits due to
finding that her injury occurred while she was performng
enpl oynment services and her injury was not due to an
idiopathic fall. This finding was supported by the fact
that the claimant was negotiating stairs at her place of

enpl oyment when the injury occurred. Also, the
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Adm ni strative Law Judge relied on the testinony of the

cl ai mant and her husband regardi ng whet her the tenporary
stairs were bolted to the floor at the tinme of the injury.
Furthernore, the nmedical records do not show any indication
that the claimnt had a history of falling due to arthritis,
and the enpl oyer provided no witnesses to the injury in
order to testify that the claimant felt pain and was injured
before falling. Also, the enployer provided no evidence that
the claimant’s nedical history contributed to either the
fall or the injury.

Utimately, the evidence indicates the claimnt
struck her left leg and hip after falling during the process
of negotiating tenporary and unsecured stairs. The cl ai nant
had no personal illness causing her to fall. Furthernore
the claimant was negotiating the only access to and from her
work area, indicating that the circunstances of her work
wor sened her injury. As a result of that fall, the clai mant
suffered a fractured hip. Therefore, we affirmthe
Adm ni strative Law Judge’ s decision to award nedi cal and
tenporary total disability benefits.

Al'l accrued benefits shall be paid in a |lunp sum
W t hout discount and with interest thereon at the | awf ul

rate fromthe date of the Admi nistrative Law Judge’s
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decision in accordance with Ark. Code Ann. 811-9-809 (Repl.
2002) .

Since the claimant’s injury occurred after July 1,
2001, the clainmant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 811-9-715 as anended by Act
1281 of 2001. Conpare Ark. Code Ann. §11-8-715 (Repl. 1996)
with Ark. Code Ann. 811-9-715 (2002). For prevailing on
this appeal before the Full Conm ssion, claimnt’s attorney
i s hereby awarded an additional attorney’s fee in the anount
of $500.00 in accordance with Ark. Code. Ann. 811-9-715(b)
(Repl . 2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opinion. My carefully conducted de novo review of this claim

inits entirety reveals that the claimant’s hip fracture was
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the result of an idiopathic fall, and is, therefore, not
conpensabl e.

At the end of her shift on July 26, 2005, the
cl ai mant was wal king up a short flight of tenmporary stairs
built over the assenbly Iine on which she had been worKki ng.
The claimant testified that she was headed to her |ocker to
store her apron and tools, then clock-out to go hone. The
claimant testified that as she was ascending the steps, she
heard the steps “pop”, they raised, and she caught her right
big toe on a step. The claimant stated that she was on the
second or third ascending step when this incident occurred.
The clai mant all eges that when she caught her toe on the
step, it caused her to fall, striking her left ribs and |eft
hip on the stair rails. It was later confirmed that the
cl ai mant had a broken left hip that required surgical
repair.

The claimant testified that the stairs were “nore
or less a tenporary set-up”, that was put in place unti
permanent stairs could be built for the new assenbly |ine.
She further testified that the stairs were not bolted down
to the floor on the date in question. The clai mant
attri buted the popping noise that she allegedly heard at the

time of the incident to the steps being unfastened to the
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floor, and essentially slapping the floor fromthe shift
caused by her weight. Mre specificially, the claimnt
testified as foll ows:

A. Well, the steps were not secured to

the floor as they normally are; and if

the weight is a little heavier on one

side than it is on the other, sonetines

it’ll pop up on one side.

Q It'Il rock?

A. Yes. It kinda rocks back and forth;

and whenever it raised up, that was when

| caught ny toe.

The claimant stated that she was unable to nove
wi t hout assistance after she fell. She said that her left
leg “woul dn’t work” and she was in “a |ot of severe pain.”
The claimant testified that the second shift plant nurse,
Rhonda Jones, was alerted to the incident by co-workers
Craig Springsteen and Chris Bell. Ms. Jones arrived at the
scene acconpani ed by |line supervisor, Jeff Gallion. The
claimant stated that Ms. Jones assisted her into a
wheel chair and took her to the nurse’s station.

The claimant testified that she was acconpani ed to
t he emergency room by her husband, Levi Janmes. An energency

roomreport fromthat date reflects that the clai mant was

exam ned by Dr. Sherwood, who stated the foll ow ng:
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HI STORY OF PRESENT | LLNESS: This 49 year
old white fenmal e presents to the
emergency roomw th history of having
left hip pain kind of on and off in the
past. She says it got acutely worse

t oday when she was wal ki ng up sone
stairs going to work. She felt the
sudden onset of very sharp pain in her
left hip and a co-worker had to catch
her so she didn't fall.

Emer gency room x-rays reveal ed that the clai mant
had a fractured hip. Therefore, orthopedic surgeon,
Dr. Janes R MCoy, performed an open reduction with
internal fixation of the claimant’s fracture on July 27
2005, with good results. In his preoperative notes,
Dr. McCoy stated that the claimant had a “sudden onset of
severe pain in her left hip while just wal king down sone
stairs at work yesterday afternoon about five o' clock.” In
his consultation report dated that same day, Dr. MCoy
st at ed:

This is a 49 year old white fenmal e who

presents with the chief conplaint that

whil e at work yesterday afternoon at the

Mayt ag washi ng nmachi ne conpany she

started to wal k over sone steps that |ed

over “her line”, as she puts it, and she

started down the steps and had the

severe sudden onset of pain in her |eft

hi p. She had to be hel ped down and was

brought to the energency room | ast
ni ght
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An injury report dated July 26, 2005, generally
corroborates the claimant’s version of events. This report
reflects that as the clainmant was “[g]loing to cross the
crossover at the Front bul khead cell on Dryer line #2”, she
got to the “second or third step and fell up on the steps.”
This report further corroborates that the clai mant was
brought to the nurse’s station in a wheelchair, and from
there sent to Prine Care for further evaluation. However,
this report does not describe the nechanics of the
claimant’s fall. In addition, this report indicates that the
cl ai mant had been experiencing pain in her left hip and |eg
for approxinmately two days prior to the incident.

When questioned about her preexisting pain, the
claimant admtted that she had a | ong history of back, hinp,
| eg, and shoul der pain and probl ens produced primarily by
fibromyal gia. A review of the nedical records reveal s that
t he clai mant has been under active nedical treatnent by her
famly physician, Dr. C.W Koch, for synptons associ at ed
with this condition since the md-1990's. Further, on
July 14, 1998, the claimant was eval uated by a
rheumat ol ogi st, Dr. Laura Trigg, who in addition to
fibromyal gi a, diagnosed the claimant with osteoarthritis. In

her report, Dr. Trigg indicated that the claimant had a
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history of left |leg trauma dating back to 1993. The records
al so indicates, and the claimant’s testinony corroborates,

t hat she passed out and fell in her bathroomat hone in
1997. Further, the claimant was involved in an autonobile
accident in March of 1998, from which she experienced
subsequent tenderness in her left hip and back for a period
of about three nonths.

Wth regard to nore contenporaneous incidents of
falling and injury, the records corroborate testinony by the
claimant that she filed a report of injury on March 3, 2005,
after she fell on top of an overturned rack at work. The
cl ai mant sustai ned brui ses on her |egs, but apparently
recei ved no nmedi cal treatnent and m ssed no tine from work
as a result of this incident.

An idiopathic fall is one whose cause is personal

in nature, or peculiar to the individual. ERC Contractor

Yard & Sales v. Robertson, 335 Ark. 63, 977 S.W2d 212

(1998); Kuhn v. Mjestic Hotel, 324 Ark. 21, 918 S.W2d 158

(1996); Little Rock Convention & Visitors Bur. v. Pack, 60

Ark. App. 82, 959 S.W2d 415 (1997); Moore v. Darling Store

Fi xtures 22 Ark. App. 21, 732 S.W2d 496 (1987). Injuries
sust ai ned due to an unexpl ai ned cause are different from

injuries where the cause is idiopathic. ERC Contractor Yard
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& Sales v. Robertson, supra. Were a claimnt suffers an

unexpl ained injury at work, it is generally conpensabl e.

Little Rock Convention & Visitors Bur., supra. Because an

idiopathic injury is not related to enploynent, it is
general ly not conpensable unless conditions related to the
enpl oyment contribute to the risk by placing the enployee in
a position, which increases the dangerous effect to the
fall. 1d.

The record clearly reveals that the claimant has a
| ong standing history of hip and | eg problens. Further, the
claimant admts that these problens sonetines affect the way
she wal ks. Referring to the significance of these problens
and the affect they have on her nobility, the clai mant
testified as foll ows:

Q Back on July 29, 1998, you went to

see her [Dr. Trigg] and indicated that

you were having significant problens

with your left hip and left |eg. Wen

you described to Doctor Trigg having

significant problens, what did you nean?

A. Significant problens?

Q Yes, ma’am You went in and said that

you were having significant problens

with your left hip.

A. That would be that is was just major.
That’s the way | describe significant.

Q In your deposition, you told ne that
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you describe this in your hip as being a
deep nuscl e pain.

A. Correct.

Q Wuuld that be around the ball of the
hi p; the nuscles around that is what
you' re descri bi ng?

A. The mddle of nmy hip, and it just
goes all the way through.

Q Wuld it affect the way you wal k?

A At tines, yes.

The cl ai mant descri bed experiencing severe pain in
her left hip for two consecutive days prior to the incident
of July 26, 2005. The claimant testified as foll ows:

A. It started on Monday between break
and | unch, which would be between 9: 30
and 11:30. When | got hone that night, |
took a hot Epsomsalt bath and it got
better. The next norning, | felt fine
and went back to work. Then after I'd
been on it for a few hours, it did the
sanme thing. Those were the only two days
that | had problens with that hip.

Q ... you're saying that for two days,
you had pain in that hip wth every
step?

A. Yes.

The claimant testified that the stairs were not
bolted down, causing themto rock when she stepped on them

whi ch contributed to her fall. However, the testinony of
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Charl es Wodrow “Wody” Osteen, contradicts the claimnt’s
testinmony in this regard. M. Osteen testified that as the
Saf ety and Heal th Manager for the respondent enployer, it is
part of his job to ensure that saftey guidelines are net.
According to M. GCsteen, the plant had a “line changeover”
in July, and the steps in question had been in place for
approximately a week or two prior to the July 26, 2005,
incident. M. Osteen estimated that the stairs, which were
constructed of steel and sheet netal, weighed between 100 to
150 pounds and required two nen to nove. M. Osteen agreed
that the stairs, which serve approximately 100 to 120 peopl e
per shift, are required to be bolted to the floor. Although
M. Osteen could not state with certainty the exact date the
stairs had been bolted to the floor, he stated unequivocally
that if they had not been bolted on the day in question, he
woul d have been rmade aware of this prior to the begi nning of
the claimant’s shift as he was performng his routine safety
i nspection. Finally, M. Osteen stated that he had
personal |y used those particular stairs on the day in
guestion, and he attested that they were stable.

As previously nentioned, although the clainmant’s
injury report generally corroborates her story, it does not

specifically reflect that she snagged her toe causing her to
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trip and fall on the stairs. And, although the claimant
clainms now that the doctors were m staken, there was no
“trip and fall” incident reflected in the claimant’s
hospital records on the day in question, or the day after.
Rat her, the history recorded at the hospital by the
clai mant’ s physicians reflects that she experienced a
sudden, debilitating onset of hip pain that essentially
brought her to the ground. Mreover, the clai mant agreed
that only she and her husband were at the energency room on
July 26, 2005. Therefore, it is evident that any historical
account of her alleged injury was provided to her doctors by
either the claimnt or her husband.

Uncorroborated testinony of an interested party is
al ways considered to be controverted. However, the rule al so
applies to a non-party w tness whose testinony m ght be

bi ased. Burnett v. Philadelphia Life Insurance Co., 81 Ark.

App. 300, 101 S.W3d 843 (2003). It is not arbitrary to
choose not to credit such testinony. 1d. Mreover, the
testinmony of an interested party is taken as disputed as a
matter of |aw whether offered on his own behalf or on the

behal f of another interested party. Knoles v. Salazar, 298

Ark. 281, 766 S.W2d 613 (1989).
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Clearly, the claimant is an “interested party” in
this claim whereas her doctors are not. In a letter from
Dr. McCoy dated Novenber 3, 2005, he states as foll ows:

As | have outlined to you in previous
conmuni cations, Ms. Janes sustained a
fractured proximal fenur while working
in the enploynment of the |ocal Muytag
manuf act uri ng conpany here in Searcy.
She underwent surgery on 7/27/05 for

t hat purpose.

| appreciate the tine and effort you
have spent trying to help this lady with
her workers’ conpensation claim | am of
the opinion that this is as clear cut
case of conpensable injury as | have

ever seen. However, | am not an expert
ininterpreting the law, and I would
have to defer that to you. | do want to

clarify one point, and that is: when she
came to the hospital, the report from
Dr. Gary Sherwood said that she fel
going up the stairs going to work, when
in fact the patient indicates that she
was actually at work and wal king up a
flight of stairs over her assenbly |ine
getting ready to go home from work when
she fell injuring her hinp.

The preponderance of the evidence denonstrates
that the claimnt was clearly involved in an incident at
work on July 26, 2005, from which she sustai ned physi cal
injury that required nedical treatnment. However, | find that

the claimant has failed to prove by a preponderance of the

evi dence that this incident was enpl oynent rel ated, and
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t herefore, conpensable. Rather, the preponderance of the
evi dence denonstrates that the claimant’s fall was

i di opathic, and therefore, not conpensable. Therefore, for
all the reasons set forth herein, | nust respectfully

di ssent fromthe majority opinion.

KAREN H. McKI NNEY, Comm ssi oner



