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OPI NI ON FI LED NOVEMBER 6, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant appears pro se.

Respondents represented by the HONOCRABLE W LLI AM C,
FRYE, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The claimant, pro se, appeals an adm nistrative |aw
judge’s opinion filed January 10, 2007. The
adm nistrative |law judge found that the clainmant failed
to establish that he sustained a conpensable injury.
After reviewmmng the entire record de novo, the Ful
Comm ssi on reverses the opinion of the admnistrative
| aw judge. The Full Comm ssion finds that the clai mant
proved he sustained a conpensable injury, and that the

cl ai mant proved he was entitled to reasonably necessary
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nmedi cal treatnment and tenporary total disability
conpensat i on.
. H STORY

The testinony of Dana Earl H cks, age 49, indicated
t hat he becane enpl oyed with Antique Warehouse of
Arkansas in approximately June 2003. M. Hicks
testified that he worked in the | acquer booth, and that
he al so noved furniture or lifted itens on a daily
basis. The claimant testified on direct exam nation:

Q On August the 17" of 2005, tell
us what you did that day and what
led up to the event where you were
i njured.

A. | worked in the |lacquer booth
all day until approximtely 3:30,

bet ween 3:30 and 4: 00 o’ cl ock, when
| was asked to go help nove a couple
of pieces from

War ehouse 7 to Warehouse 8 in
preparation for a | oad from

Bel gium . ..

Q Wo asked you to cone and help
do that?

A, Jimy Weaver....He was a co-
enpl oyee who took care of re-
assenbly. ...

Q Wiat types of itens did he ask
you to conme hel p nove?

A. A bookcase and a coupl e of other
itens that | think were buffets...

Q Tell us what happened when you
did that.
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A. Well, we noved the snaller itens
first and the bookcase was the | ast
to be noved. W noved it as one

pi ece, but it was two pieces. W
debat ed on whet her

to haul it in one piece or tw
pieces. M. Keathley said to do it
any way we wanted to. So we noved
it in one piece....

Q W unloaded it?

A.  MWself and Ji nmy Waver and
Braun Rhoda. ..

Q \What happened to you when you
were unloading it?

A It was so - it was heavy enough
that | was having trouble and Ji nmy
was having trouble - both ends....So
| was lifting nmy end. | lifted it
at |least twce, and

| think it was the third tinme when
used ny right |eg because Braun had
not gotten over to ny side to get
the dolly. | tried to slide the

dol Iy out.

Q \What happened to you?

A | felt a pull and a twinge in ny
back. . ..

Q At the tinme when you felt this
pull and this tw nge, did you feel
i ke you were seriously injured?

A. No....Rght after we unl oaded
that, | told Jimmy Waver....| said,
“That really got ny back.”

Q Did you have any nore discussion
with M. Waver about your back or
an injury or anything after that?

A.  No.
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Q Didyou report this injury to
any supervi sor on August the 17'"?

A.  No.
Q Wiy not?
A | didn't realize | was hurt.

The claimant testified that he reported for work
t he next day, a Thursday, but that he was schedul ed off
work the next two days, Friday and Saturday. The
claimant testified that by Friday evening, “My left was
beginning to burn.” The clainmant testified that on
Saturday he called his supervisor, Gary Wlf: “I called
himto |l et himknow that | was hurting very bad and that
if it didn't straighten itself up, | wouldn't be able to
make it on Sunday....l told himthat |I did it noving
t hat bookcase.”

The claimant’s testinony indicated that he spoke
wi th Don Keat hl ey, the conpany owner, the follow ng
Monday: “I told himIl was hurt and needed to see a
doctor....He gave nme the pertinent information for the
wor kers’ conp insurance to go to Doctor Reddy.”

Don Keat hl ey, the conpany president, testified,
“The first I knew of the injury was when Dana called ne
on Monday norning....If | remenber right, Dana called

me. Then | called the workman’s conp conpany, and they
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told me who the conpany doctor was....|l told Dana to go
see Dr. Reddy.”

Lynn Keat hl ey, the president’s brother and a
manager for the respondent-enployer, testified, “It was
brought to ny attention that he notified our shop
foreman of an injury....Gry WIf....Mnday of the
foll owi ng week that the incident allegedly happened.
|’ m not aware of the date of it, though.”

The record contains a Form AR-3, Physician's
Report, signed by Dr. Krishna K. Reddy on August 22
2005. The “Brief Description of Accident” section on
the Form AR-3 indicated, “Pt said he was |ifting
sonmething the other day & he felt sonething pull in his
| ower back & now his back and leg (L) hurts.” The
handwitten diagnosis on the Form AR- 3 appears to have
been nuscle sprain of the lunbar spine. Dr. Reddy
treated the claimant conservatively and returned the
claimant to restricted work on August 22, 2005.

The claimant testified that he |lived approxi mately
23 mles fromAnti que Warehouse. The claimant testified
t hat on August 23, 2005, he infornmed Don Keathl ey he was
unable to work: “I told M. Keathley there was no way |
could sit down and drive ny vehicle. So there wasn't

any way | could get up there, and there was no way - |
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couldn’t hardly stand and | couldn’t hardly |lay down. |
was in mserable shape.”

Don Keathley testified that he spoke with the
claimant regarding light duty: “Dana told nme that he'd
been to the doctor and had been rel eased to |ight duty.
Vell, it mght have been the doctor’s office that
called, and | said of course we had |ight duty.” M.
Keat hl ey described |ight duty as “Mpping, sweeping,
that type of thing.”

The claimant testified that he sought treatnent
with a chiropractor, and the record indicates that the
claimant filled out a Case H story form (for
chiropractic treatnment) on August 24, 2005. The
claimant filled out information indicating that he had
sust ai ned an accident at work on August 18, 2005, and
that synptons had appeared “early A M 8-19-05." A
Pal pati on Exam nation section of the Case History form
purported to show “Gade 3" spasmin the claimant’s
| unmbar spi ne.

Dr. Reddy filled out another Physician’s Report on
August 26, 2005. Dr. Reddy’s handwitten di agnosis
appeared to show “nuscle sprain L S spine.”

A Radi ol ogy Report was entered on August 26, 2005:
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Di sc space narrowing is seen at L4-
L5. There are anterior osteophytes
seen at L3-L4, and L4-L5, as well as
at L1-L2. There are osteoarthritic
changes in the posterior elenents,
particularly on the left side at L5,
S1. Calcific atherosclerotic
changes are present in the patient’s
aorta. There is a mld dextroconvex
| umbar scoliosis. The paraspinal
soft tissues and bowel gas

pattern are within normal limts.

| MPRESSI ON: There are degenerative
changes of the patient’s |unbar
spi ne as described above with a mld
dextroconvex | unbar scoliosis.

Dr. Reddy prescribed physical therapy and indicated
that the clainmant was not able to return to work unti
Sept enber 2, 2005.

The claimant testified that Lynn Keathl ey arranged
for himto see Dr. George Gray. The record indicates
that Dr. Gray saw the claimant on August 31, 2005, at
which tinme the claimant conpl ai ned of | ow back pain
radi ating down his left leg. The claimnt reported that
he had |ifted a bookcase at work and felt a pull in his
| ower back

The record contains an undated note fromDr. G ay,
stating, “This is to verify that this office spoke with
M. Dana Hi ck’s enpl oyer, Lyn Keathley of the Antique

War ehouse, and that it was agreed that Antique Warehouse
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woul d be responsi ble for services rendered on August 31,
2005.7

The claimant testified that Dr. Gray sent himto
physi cal therapy. The record contains a Referral Form
to Susan Housl ey, a physical therapist, for a
“Di agnosi s/ condition” of “ruptured disc.” M. Housley
eval uated the claimant on August 31, 2005:

M. Hicks is a 47 YO mal e who
reports injuring his LB at work on
8-17-05 while lifting furniture. He
wor ks at the Antique Warehouse in
Bot ki nburg, AR ...

There does appear to be mld edena
present over the lunbosacral region
of the LB....

ASSESSMENT: Pt appears to have signs
& synptons consi stent w DX of HNP
Feel pt would benefit from
conservative therapy including
nodal i ties as indicated

al ong with possible lunbar traction.
W1l al so educate pt on correct
posture and body mnechani cs.

On Septenber 12, 2005, Susan Housl ey noted that the
claimant had treated with her only twice. M. Housley
noted, “WC states that Pt was not referred to PT by the
WC MD. Pt DC self fromPT until situation worked
out.”

Dr. Gay referred the claimant for an MRl of the

| unmbar spine, which was taken on Decenber 1, 2005:
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The vertebral bodies are normally
aligned....There is degenerative
di sk di sease with di sk desiccation
at L4-5 and L5-S1....

L5-S1: There is a left paracentral
acute disk herniation wth inferior
extension neasuring 1.1 cm The

di sk extrusion abuts the left Sl
nerve root. There is mld

bil ateral neural foram nal stenosis
at this level and no central canal
stenosis. MI1d degenerative facet
di sease is present. There is a 6 nm
synovi al cyst posterior to

the right facet joint.

L4-5: There is a diffuse disk bul ge
with facet disease causing mld to
noderate bilateral foram nal
stenosis and mnimal to mld central
canal stenosis. There are

mul ti pl e peripheral annular tears at
this level.

Degenerati ve facet disease is noted
at all |evels.

| MPRESSI ON:

1. ACUTE | NFERI OR LEFT PARACENTRAL
DI SK EXTRUSI ON AT L5-S1 ABUTTI NG THE
LEFT S1 NERVE ROOT. THERE IS M LD
Bl LATERAL FORAM NAL STENOSI S AT THI' S
LEVEL.

2. MLD TO MCDERATE BI LATERAL
NEURAL FORAM NAL STENCSI S AND

M NI MAL CENTRAL CANAL STENGCSI S AT
L4-5.

3. 5 MM SYNOVI AL CYST POSTERI OR TO
THE RI GHT FACET OF L5-S1.

A pre-hearing order was filed on August 17, 2006.
The cl ai mant contended that he “sustained an injury to

his | ow back on August 17, 2005. An MRl on Decenber 1,
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2005 revealed an HNP at L5-S1. He has not been able to
wor k since August 19, 2005.” The respondents contended
that the claimnt did not sustain a conpensable injury.
The parties agreed to litigate the foll ow ng
i ssues: “1. Conpensability. 2. TTD. 3. Medical
expenses. 4. Attorney’'s fees.”
A hearing was held on Cctober 18, 2006. At that

time, counsel for the respondents contended that “a
light-duty job was offered to the C aimant after he was
rel eased back to light duty on Septenber 2", and that
light-duty job was refused.”

The claimant testified that he had not tried to
wor k since August 17, 2005, because, “There’'s no way |
could go to work for sonebody and guarantee them | could
hold up for a day.”

The adm nistrative | aw judge found, in pertinent
part:

5. The claimant has failed to
establish by a preponderance of the
credi bl e evidence that he sustained
a conpensabl e | ow back injury on
August 17, 2005.

6. Respondent enployer, Antique
War ehouse of Arkansas, is estopped
fromdenying liability for Dr.

Gray’ s services provided on August
31, 2005.
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The respondents do not appeal the administrative
| aw judge’s order that the respondents pay for Dr.
Gray’s nedical services provided on August 31, 2005.
The cl ai mant appeal s the denial of conpensability to the
Ful | Conmi ssi on.

1. ADJUDI CATI ON

A. Compensability

Ark. Code Ann. 811-9-102(4)(A) defines “conpensabl e
injury”:

(1) An accidental injury causing
internal or external physical harm
to the body ... arising out of and
in the course of enploynent and

whi ch requires nedical services or
results in disability or death. An
injury is “accidental” only if it is
caused by a specific incident and is
identifiable by tine and pl ace of
occurrencel . ]

A conpensabl e injury nust be established by nedi cal
evi dence supported by objective findings. Ark. Code
Ann. 811-9-102(4)(D). njective findings are those
findi ngs which cannot cone under the voluntary contro
of the patient. Ark. Code Ann. 811-9-102(16)(A) (i).

The claimant’s burden of proof shall be a
preponderance of the evidence. Ark. Code Ann. 811-9-
102(4)(E)(i). Preponderance of the evidence neans the

evi dence having greater weight or convincing force.
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Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206
S.W2d 442 (1947).

The adm nistrative |aw judge found in the present
matter, “The claimant has failed to establish by a
preponderance of the credi bl e evidence that he sustai ned
a conpensabl e | ow back injury on August 17, 2005.” The
Ful | Comm ssion reverses this finding. W find that the
cl ai mant proved he sustai ned an accidental injury
causi ng physical harmto his |ow back in the formof a
| unbar strain. The lunbar strain arose out of and in
the course of enploynent, required nedical services, and
resulted in disability. The accidental injury was
caused by a specific incident identifiable by time and
pl ace of occurrence on August 17, 2005. The cl ai mant
establ i shed a conpensable injury by objective nedica
findings not within his voluntary control. These
obj ective nedical findings included the report of spasm
on August 24, 2005 and the physical therapist’s notation
on August 31, 2005 of edema in the |unbosacral region.

The Full Conmission finds that the claimant was a
credible witness. W recognize the testinony of Jinmmy
Weaver, who was working with the clainmant on the date of
the accidental injury. M. Waver testified that the

claimant “didn’t tell ne that he'd hurt his back.”
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However, Don Keathley testified that the clai mant
i nformed hi mthe next Monday norning that he had
sust ai ned a workplace injury, and M. Keathl ey arranged
for the conpany doctor to see the claimant. Lynn
Keathl ey testified that he was al so aware that the
clai mant was reporting a work-related injury. The
claimant’s supervisor, Gary Wl f, corroborated the
claimant’s testinony. M. WIf testified that he spoke
with the clainmant on Saturday follow ng the accident and
agai n on Sunday: “He said that he thought he had hurt
hi s back while he was noving sone furniture on Wdnesday
afternoon, but | was not present when this happened....I
don’t want to say something that’s not accurate, but |I'm
pretty sure that’s what he said.”

The Full Comm ssion finds that the clai mant proved
he sustai ned a conpensable injury on August 17, 2005,
and the decision of the admnistrative |aw judge is
reversed.

B. Tenporary Disability

Tenporary total disability is that period within
the healing period in which the enployee suffers a total
i ncapacity to earn wages. Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W2d 392 (1981).
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In the present nmatter, the claimant sustained a
conpensabl e | unbar sprain on August 17, 2005. The
cl ai mant contended that he had been unable to work since
August 19, 2005 and that he was entitled to tenporary
total disability benefits. The treating physician, Dr.
Reddy, indicated that the claimant was able to return to
restricted work. Dr. Reddy returned the claimnt to
wor k on Septenber 2, 2005. Don Keathley credibly
testified that appropriate |ight duty was avail able for
the claimant. M. Gary Wl f, the claimant’s supervi sor,
also credibly testified that appropriate |light duty was
avai l able for the claimant. Wether or not the clai mant
remai ned within his healing period, the preponderance of
t he evidence denonstrates that the clai mant was not
totally incapacitated to earn wages after Septenber 2,
2005. The claimant therefore proved that he was
entitled to tenporary total disability from August 19,
2005 until Septenber 2, 2005.

Based on our de novo review of the entire record,
the Full Comm ssion finds that the clai mant proved he
sustai ned a conpensable injury on August 17, 2005. The
cl ai mant proved that he was entitled to tenporary total
di sability conpensation from August 19, 2005 unti l

Sept enber 2, 2005. The cl ai mant on appeal contends that
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he is entitled to paynent for services rendered by
Housl ey Physical Therapy. The Full Comm ssion finds
that all of the treatnent of record provided the

cl ai mant, including physical therapy, was reasonably
necessary in connection with the conpensable injury
pursuant to Ark. Code Ann. 811-9-508(a). The decision
of the administrative |law judge is reversed.

T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part and dissents, in
part.

CONCURRI NG AND DI SSENTI NG _OPI NI ON

| nmust respectfully concur in part and di ssent
in part fromthe Majority opinion. Specifically, |
concur with the findings that the claimant sustained a
conpensabl e injury and awardi ng himtenporary total
disability benefits through Septenber 2, 2005. However,
| nmust dissent fromthe portion of the decision finding
that the claimnt only sustained a tenporary strain to
his back and Iimting his award of tenporary total

di sability benefits.
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After reviewing the record, | find that the
Majority has erred in finding that the claimant only
sustained a tenporary strain. The Majority has provided
absolutely no basis or rationale for its decision that
the claimant sustained only a strain. Their concl usion
is particularly disturbing when one reviews the nedical
records, including the claimant’s MR, which clearly
shows that he sustained an acute herniated disc. There
Is sinply no explanation as to why the Majority would
not consider the results of the MRl in determ ning the
extent of the claimant’s injury. Furthernore, there is
sinply no way to read the record and concl ude the
clai mant only sustained a m nor strain.

Li kewi se, | am confounded by the Majority’s
decision to deny the clainmant tenporary total disability
benefits after Septenber 2, 2005. Despite the
assertions of the Majority, Dr. Reddy did not rel ease
the claimant to return at that point. Instead, the
clai mant was unable to return to Dr. Reddy due to the
respondent’ s request to have the claimant see Dr. G ay.
Furthernore, it is significant to note that after
Sept enber 2, 2005, the claimant was di agnosed with
havi ng a herni ated disc and had conpl aints of having a

nunb | eg consistent with that diagnosis. Cearly this
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woul d indicate that the claimant’s inability to return
to work would be legitinmate. Additionally, Dr. Gay’s
notes al so specifically indicate that the clai mant was
of f work due to his injury and that a goal of his
treatment was to return the claimant to work. \Wile
this is not an explicit note restricting the clai mant
fromworking, this | anguage still indicates that the
claimant was unable to return to work. Therefore, |
nmust respectfully dissent.

At the tinme of the injury, the clai mant had
wor ked for the respondent enployer for over two years in
the capacity of “lacquer booth”. This job required
lifting on a daily basis. The claimant testified that
on August 17, 2005, he injured his back while he was
lifting a bookcase. The claimant described that Jinmy
Weaver and Braun Rhoda assisted himin unloading the
bookcase. The cl ai mant descri bed,

A. It was so - it was heavy

enough that | was having trouble and

Jimy was having trouble - both

ends. There’'s a dolly on each end.

So you're lifting half of the unit

up. The bookcase had a heavy gl ass

front and glass sides. So you

couldn’t use your hand for |everage

on it because it was two pieces, and

you woul d have scooted the top off

of the bottom which would have been
a catastrophe.
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Anyway, we were both having

trouble with it. Braun was getting

the dolly out from underneath

Jimry’s side, and | was pretty sure

he was about done. So | was lifting

ny end. | lifted it at |east twi ce,

and | think it was the third tine

when | used ny right | eg because

Braun had not gotten over to ny side

to get the dolly. | tried to slide

the dolly out.

Q What happened to you?

A. | felt a pull and a twinge in

nmy back. At about that time, Braun

was called up to do sone w appi ng or

sonet hi ng.
The claimant further indicated that he had never felt
anything simlar and indicated that he did not believe
he had been seriously injured. Nevertheless, he stil
told Ji my Weaver, “That really got nmy back.” The
cl ai mant described that Ji my Weaver responded, “Well,
we both just lifted twice our weight.” The claimnt
admtted he did not report the injury to a supervisor
because he did not believe he had sustained a serious
injury. The claimant indicated he returned to work but
experienced weakness in his |eg.

The clainmant said the foll owi ng day a
schedul ed | oad did not arrive so he cleaned guns and
performed other light duty work in the event the | oad

actually did arrive. However, the claimnt did have to
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lift heavy items froma Fed Ex | oad. The cl ai nant
testified that by the end of the day his | egs were weak.
However, he indicated that because he had worked al
week, he was not concer ned.

The claimant testified that he did not realize
how serious his injury was until the follow ng day,
whi ch was Friday and his schedul ed day off. The
claimant indicated that by Friday afternoon his left |eg
was burning. He also began to suffer from back pain.
It gradually worsened. The clainmant said that on
Sat urday, during the afternoon, he called his supervisor
Gary Wlf and told himof his injury. The clainmant said
he relayed the injury was due to |ifting the bookcase.

The claimant did not go to work the next two
days. The claimant said he spoke with the Omer, Don
Keat hl ey, and reported the injury. He was then referred
to Dr. Reddy. The claimant said that when he was
treated, he told the nurse he was injured on Wednesday
while lifting a bookcase.

The cl ai mant descri bed that on Tuesday, August
23, 2005, Dr. Reddy released himto return to work. The
claimant said he call ed Keathley and was offered a job
dusting antiques. However, the clainmant told Keathl ey

that there was no way he could get there as he lived 23
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mles away and could not drive or performthe job due to
hi s back.

Keathl ey testified that he was the president
of the conmpany and that the clai mant was a good worker
for which he had given a raise. Keathley further
i ndi cated that he had no know edge of the clai nant ever
engagi ng i n dishonesty. Keathley corroborated the
claimant’s testinony that on August 17, 2005 furniture
was being noved in preparation to receive a |oad from
Bel gium Keathley said he | earned of the clainmant’s
injury the followi ng Monday, when the clainmant called
him Keathley then spoke with Wl f, who inforned him
the claimant had previously reported an injury.

Keat hl ey then contacted the insurance conpany. However,
he did not conplete an accident report. Keathley also
described that he offered the claimant |ight duty work
in the formof nopping, dusting, and sweepi ng.

Gary Wlf also testified. WIf testified that
he had known the claimant for sonme 30 years and that he
had no know edge of the claimant being di shonest.

Wl f's testinony al so seened to be largely in agreenent
with that of the claimant. WIf indicated that the
claimant initially notified himof the injury on

Saturday. He spoke with the claimant again on Sunday
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and told himto seek nedical attention if he needed. On
Monday, the claimnt presented himwith a |light duty
work slip but declined work because of his back.

Ji mry Weaver testified that on August 17,

2005, he Braun, and the clainmant did nove furniture.
Weaver specifically recalled that a bookcase whi ch was

| arge was noved on that day. However, Waver deni ed any
menory of the claimant saying he injured his back.

The claimant received treatnment from Dr. Reddy
on August 22, 2005. The note indicates, “Pt said he was
lifting something the other day + felt something pull in
his | ower back + now his back + L leg hurts”. The
claimant was instructed to use a heating pad and was
gi ven pain nedication. He was also given a one week
restriction fromlifting nore than 10 pounds.

On August 24, 2005, the claimant again sought
medi cal attention. He reported that he was injured on
August 18, 2005, at work. The claimant indicated that
he had an onset of synptons on August 19, 2005. The
claimant reported | ow back pain and was noted to have
subluxation in his lunbar spine. On August 26, 2005,

Dr. Reddy treated the clainmant and noted that the
claimant continued to have pain radiation fromhis |eft

hip radiating down his leg. X-rays were taken and
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reveal ed degenerative changes and a m | d dextroconvex
| unbar scoliosis was noted. Dr. Reddy recommended
physical therapy to treat the claimant’s condition. Dr.
Reddy al so restricted the claimant from working until
Sept enber 2, 2005.

The claimant initially received treatnent by
Dr. Gray on August 31, 2005. The claimnt reported that
he injured hinself on August 17, 2005, while at work
lifting furniture. The claimant was noted to have
severe | oss of lunbar |ordosis. Susan Housl ey, MSPT
di agnosed the claimant with a “HNP” with left |eg pain.
Housl ey further indicated, “Pt to be seen 3x/wk x 4-6
wks with treatnment to consist of noist heat, Estim US,
massage, manual therapy, possible lunbar traction,
t her apeuti c exercises including McKenzi e protocol,
and/ or other treatnent as deened necessary.” The
cl ai mant continued wth physical therapy until the
respondent’s denied further treatnent.

An MRl was perforned on Decenber 1, 2005. The
report provides,

1. ACUTE | NFERI OR LEFT PARACENTRAL

DI SK EXTRUSI ON AT L5-S1 ABUTTI NG THE

LEFT S1 NERVE ROOT. THERE IS M LD

Bl LATERAL FORAM NAL STENGOSI S AT TH' S
LEVEL.
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2. M LD TO MODERATE BI LATERAL NEURAL
FORAM NAL STENGCSI'S AND M NI VAL
CENTRAL CANAL STENOSI S AT L4-5.

3. 5 MM SYNOVI AL CYST POSTERI OR TO
THE RI GHT FACET OF L5-Sl1.

At the time of the hearing, the clai mant
testified that he still suffered from nunbness in his
|l eg. He also has difficult wal king uphill or up stairs.
Additionally, he cannot sit, stand, walk, or lay down
for extended periods of tine.

The Majority has found that the clai mant
sust ai ned a conpensable injury in the formof a strain
due to lifting a bookcase. | agree that the clainant
injured hinself; however, | amsinply baffled by the
finding that the claimant only sustained a sprain. The
claimant’ s nmedi cal records are wought with objective
evidence of his physical injury. Wthin two weeks of
being injured, the claimnt was diagnosed with having a
herni ated disc. The claimant |ater had an MRl which
confirmed the existence of an acute herniated disc. As
the claimant had no history of back problens, the
cl ai mant stopped working two days after his injury, and
the Majority has found his testinony to be credible, |
amat a |loss in understanding why the Majority woul d now

conclude the claimant’s condition was only a tenporary
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strain. Perhaps what is nore disturbing is that the
Majority provides no rationale or evidence to support
such a concl usi on.

In order to prove a conpensable injury as a
result of a specific incident which is identifiable by
time and place of occurrence, the claimant nust
establish by a preponderance of the evidence: (1) an
injury arising out of and in the course of enploynent;
(2) that the injury caused internal or external harmto
t he body which required nedical services or resulted in
disability or death; (3) nedical evidence supported by
objective findings, as defined in Ark. Code Ann. § 11-9-
102(16), establishing the injury; and (4) that the
injury was caused by a specific incident and
identifiable by tinme and place of occurrence. Ark. Code
Ann. § 11-9-102(4)(A) (i) (Repl. 2002).

When the primary injury is shown to have
arisen out of and in the course of the enploynent, the
enpl oyer is responsible for any natural consequence that

flows fromthat injury. Jeter v. B.R MGnty Mech., 62

Ark. App. 53, 968 S.W2d 645 (1998). The basic test is
whet her there is a causal connection between the two

epi sodes. Bearden Lunber Co. v. Bond, 7 Ark.App. 65, 644

S.W2d 321 (1983). It is the Commssion’s duty to
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determne if a causal connection exists between the

primary injury and any additional injuries. WIllianms v.

Prostaff Tenporaries, 336 Ark. 510, 988 S.W2d 1 (1999).

Wi | e nedi cal evidence is not required to show
a causal connection, clainmant nust show proof by a

preponderance of the evidence. Wal-Mart Stores. Inc. v.

VanWagner, 337 Ark. 443, 990 S.W2d 522 (1999).

It has | ong been recognized that a causal
rel ati onship may be established between an enpl oynent -
related incident and a subsequent physical injury upon a
showing that the injury manifested itself within a
reasonabl e period of tinme following the incident, is
logically attributable to the incident, and there is not
ot her reasonabl e explanation for the injury. Hall v.

Pitt man Construction Co., 235 Ark. 104, 357 S.W2d 263

(1962).

If the claimant’s disability arises soon after
the accident and is logically attributable to it, with
not hi ng to suggest any ot her explanation for the
enpl oyee’ s condition, we nay say w thout hesitation that
there is no substantial evidence to sustain the
Conmi ssion’s refusal to make an award. Cdark v.

O tenheiner, 229 Ark. 383, 314 S.W2d 497 (1958);

Johnson v. Little Rock School District, Full Comm ssion
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Opinion filed April 4, 2002 (E700511 & F011921). But,
if the disability does not manifest itself until many
nont hs after the accident, so that reasonabl e nen m ght
di sagree about the existence of a causal connection

bet ween the accident and the disability, the issue
becones one of fact upon which the Conm ssion’s

conclusion is controlling. Kivett v. Rednond Co., 234

Ark. 855, 355 S.W2d 172 (1962).

In this instance, | find that the clai mant
sustai ned a conpensabl e injury which occurred fromthe
specific incident of lifting a bookcase at work. The
claimant’ s diagnostic testing reveal ed a herni ated di sc
in the claimant’s spine, which is are objective evidence
of an injury. Furthernore, the clainmant had no history
of significant back problens, and the testinony of the
claimant and the other w tnesses, when considered in
conjunction with the nedical records, shows a causa
connection between the claimant’s |ifting the bookcase
and his subsequent diagnosis of having a herniated disc.

The evi dence shows that the clainmant’s
herni ated di sc was caused by the work-related lifting
incident. As previously indicated, and as noted by the
Majority, there is no evidence that the clai mant had

ever suffered fromany significant history of back
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problens prior to the incident in question. Though the
claimant admitted that he had perforned nmanual | abor and
therefore strained his back in the past, there are
absol utely no objective nedical records or other
testinmony to show that he had a pre-existing back
condition prior to the incident in question.
Particularly, there is no evidence that the claimant had
ever suffered fromor been diagnosed with a herniated
disc in the past.

The nedical records also clearly indicate the
cl ai mant sustained a herniation. On August 22, 2005,
the claimant’s initial treatnent date, he was noted to
be suffering fromlow back and left |eg synptons. The
clai mant continued to present with synptons consi stent
with a herniation, including | ow back pain and tingling
and nunbness in his left [ower extremty. Additionally,
the claimant was noted to suffer from subluxation of the
| unbar spine. On August 31, 2005, the clainmnt was
di agnosed with having a “ruptured disc”. On the sane
date the claimant was noted to have edema in the
| unbosacral region. The clainmnt was again noted to
suffer froma “HNP” and to have synptons consistent with
t hat di agnosis. The clainmant continued receiving

treatnment and was referred for an MRl which corroborated
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that he did suffer froman MR . Specifically, the

clai mant was noted to have, “ACUTE | NFERI OR LEFT
PARACENTRAL DI SK EXTRUSI ON AT L5-S1 ABUTTI NG THE LEFT S1
NERVE ROOT”. (Enphasis added).

It is significant that little time passed
between the lifting episode and the clainmant’s
notification that he had injured his back. The clai mant
reported the injury wthin days of being injured and, in
fact, requested nedical attention for his back injury.

It is also inportant to note that the claimant denied
engaging in any activity which would cause himto becone
i njured between the tine he lifted the bookcase and
reported the injury. Finally, it is noteworthy that not
one physician indicated that the claimnt’s condition
was inconsistent with having a herniated disc. As the
claimant repeatedly reported the injury was from work
and there is no other explanation for his injury, | find
that the overwhel m ng wei ght of the evidence shows the
cl ai mant sustai ned a herniation at work.

G ven the aforenentioned evidence, there is
sinmply no way to rationally conclude that the clai mant
only sustained a sprain. Not surprisingly, the Majority
does not provide any basis for its conclusion. In ny

opinion, their failure to do so is sinply because there
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is no evidence to support such a finding. |nstead, what
is clear is that the clai mant sustai ned a conpensabl e
injury and that injury was in the formof a herniated
disc. The claimant is clearly entitled to all
reasonably necessary nedical treatnent, including the
MRl for treatnent of that injury.

Finally, I find that the claimant is entitled
to all requested tenporary total disability benefits.
The Majority essentially argues that the claimant was
rel eased to return to work as of Septenber 2, 2005.
However, that is a gross oversinplification and
m srepresentation of the facts in this case. Rather,
the facts reveal that while the claimant was initially
rel eased to return to work as of August 23, 2005, he was
| ater restricted fromworking by the sanme physician, Dr.
Reddy. The cl ai mant was prescribed physical therapy
t hrough Dr. Reddy, at which point the respondent decided
to discontinue treatment with Dr. Reddy and send the
claimant to Dr. G ay, who al so recommended therapy. The
clai mant never returned to Dr. Reddy and was unable to
conpl ete the physical therapy prescribed by himbecause
of the respondent, thus it is inmpossible to know if he
woul d have continued to restrict the claimnt from

wor ki ng.
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What is clear, is that Dr. Gray indicated that
the claimant’s condition caused himto be of f work.
This is evidence that Dr. Gray believed the clai nant was
unable to work. Additionally, the claimnt testified
that his synptons were such that he remai ned unable to
wor k due to pain and nunmbness in his leg. As such, it
is evident that the clainmant shoul d not be precluded
fromreceiving tenporary total disability benefits after
Sept enber 2, 2005.

Tenporary total disability for unschedul ed
injuries is that period within the healing period in
whi ch claimant suffers a total incapacity to earn wages.

Ark. State H ghway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W2d 392 (1981). The healing period
ends when the underlying condition causing the

di sability has beconme stable and nothing further in the
way of treatment will inprove that condition. Md
Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W2d 582
(1982).

The cl ai mant who has been rel eased to |ight
duty work but has not returned to work may be entitled
tenporary total disability benefits where there is
insufficient evidence that the claimant has the capacity

to earn the same or any part of the wages that he was
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receiving at the time of the injury. Breshears, supra;

Sanyo Manufacturing Corp. v. Leisure, 12 Ark. App. 274

(1984). Additionally, the Arkansas Courts have

determ ned that, if, during the healing period, an

enpl oyee is unable to performrenunerative [abor with
reasonabl e consi stency and wi t hout pain and disconfort,
her tenporary disability is deened total. See, Farners

Cooperative v. Biles, 77 Ark. App. 1, 69 S.W3d 899

(2002).

In this instance, when the claimant initially
sought treatnent on August 22, 2005, he was di agnosed
with a sinple sprain and released to |ight duty work.
Based on this exam nation, the respondents offered the
claimant |ight duty work, which the claimnt rejected.
The Mpajority attenpts to use this initial diagnosis as
a basis to show the claimant was not unable to work.
However, the nedical records show that the claimnt’s
injury was nmuch nore serious than what was initially
di agnosed. In fact, when the claimant returned for
subsequent treatnment, even with Dr. Reddy, he was
restricted fromworking. As such, it is apparent that
the clai mant was not able to work.

Dr. Reddy initially gave the clai mant work

restrictions of no lifting nore than 10 pounds.
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However, on August 26, 2006, when the clai mant returned
for treatment fromDr. Reddy, he was restricted from
wor ki ng until Septenber 2, 2005. Likew se, when the
claimant went to Dr. Gray on August 31, 2005, he was
noted to be off work due to his injury. Dr. Gay also

| isted one of the goals of treatnment as returning the
claimant to return to work wi thout pain, thus indicating
t he clai mant was unable to return to work. Furthernore,
it is apparent that the claimant’s injury was nuch nore
serious than was originally suspected. The claimnt’s
MRl reveal ed that he suffered froma disc extrusion that
abutted the left S1 nerve. Certainly, this is the type
of injury that would legitimze the claimant’s reports
of pain and show that he would be unable to return to
work during the tinme period for which he is requesting
benefits.

The respondent essentially asserts that the
claimant’s refusal to return to work as of August 23,
2005, should preclude himfromreceiving tenporary total
disability benefits. The Majority has indicated that
Dr. Reddy released the claimant to return to work as of
Septenber 2, 2005. | find this argunent to be flawed.
While Dr. Reddy did initially indicate the claimant

could return to work, he subsequently restricted him
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fromworking until Septenber 2, 2005. Furthernore, it
is a gross misstatenment of the facts to find that Dr.
Reddy rel eased the claimant to return to work as of

Sept enber 2, 2005. Rather, what is apparent is that Dr.
Reddy treated the clai mant on August 26, 1005. At that
time, he restricted the clainmant fromworking until

Sept enber 2, 2005. The clai mant was not rel eased, but
was i nstead prescribed physical therapy. Notably, the
cl ai mant was never able to return to Dr. Reddy due to
the respondent’s request that he see Dr. Gray. As such,
it is sinply an error of fact to find that Dr. Reddy
explicitly released the claimant to return to work as of
Sept enber 2, 2005.

Furthernore, it is evident that Dr. Gay felt
the claimant could not return to work. In a note dated
August 31, 2005, Dr. Gay’'s therapist indicated
“Functional Level: On a functional level, pt is
currently off work secondary to this injury”. Later,
the therapist indicated, as a goal “Pt to return to
previous |evel of functional (1), including work, pain
free”. Notably absent fromthis report or any other
note fromDr. Gay, is an indication that the clai mant
was able to return to work or that he had been rel eased

to return to work. When this | anguage i s considered
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with the severity of the claimnt’s objective and

subj ective injury and synptom the overwhel mi ng wei ght
of the evidence shows that the claimant was not able to
return to work as of Septenber 2, 2005.

In sum | find that the Majority has
essentially ignored the pertinent nedical evidence
showi ng the clainmant had a herniated disc. There is
sinply no way to logically conclude that the clainant,
who had no history of back problens, did not sustain a
herni ated disc. Likewi se, the Majority has provided no
rationale or basis for its decision that the clai mant
only sustained a sprain. Furthernore, the clainmant
credibly testified that he was unable to work after the
lifting episode, and the nedical records fromDr. G ay
corroborate that claim

For the aforenentioned reasons, | nust
strongly, but respectfully concur in part and dissent in

part.

PH LIP A HOOD, Conm ssioner



