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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed July 27, 2006.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. Claimant was employed by Respondent
from March, 2005, until August of 2005. 
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3. Claimant has failed to prove by a
preponderance of the evidence that he
sustained a compensable injury on or
about May 22, 2005, in that Claimant has
failed to prove by a preponderance of
the evidence that he was performing
employment related services at the time
of the alleged injury. 

4. Claimant has failed to prove by a
preponderance of the evidence that the
alleged injury is established by medical
evidence supported by objective findings
sufficient to support an award of
medical benefits.

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from
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a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the Majority

opinion finding that the claimant did not sustain a

compensable injury on May 22, 2005. After a de novo review

of the record, I find that the claimant has shown that he

sustained compensable injuries to his cervical and lumbar
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back and ankle. Specifically, I find that the claimant

provided credible, consistent testimony that he was

instructed to work on May 22 2005, and that he was injured

in the course of performing that work. The medical records

further support a finding that the claimant sustained a

cervical strain, an ankle sprain and an annular tear and

herniated disc in his lumbar spine. Accordingly, I would

have reversed the decision of the Administrative Law Judge.

The claimant, a Spanish speaking individual,

worked as a general laborer for the respondents. At the time

of hire, the claimant was instructed not to operate a

forklift. The claimant testified that he usually worked five

to six days a week. He testified that on May 21, 2005, his

immediate supervisor, Ernesto Castillo instructed him to

work the following day. 

The claimant testified, 

One day before, he asked us to come and
wash because the washing was very
behind, that we should go and wash the
brick. And I didn’t want to go because I
said no. And he said, if you don’t come,
I’m going to lay you off for three days
anyway because those are the orders that
you’re giving us that you should come to
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work. And that’s how I went to work on
Sunday because he ordered us.

  
     The claimant described that the accident occurred

when he fell off a box while attempting to clean bricks. He

indicated that he and a coworker, Antonio Castillo, placed a

box on top of the ends of a forklift. Then they stood on top

of the box and a person operating the forklift would raise

the prongs. At that point the claimant and Castillo would

wash the bricks. The claimant testified that he and Castillo

fell some approximate 15 feet. The claimant testified that

he fell in a sitting position and was aware of his injuries

after the fall. 

Yemina Vasquez was notified of the accident and

took the claimant and Castillo to the hospital. The claimant

and Yemina Vaszuez indicated that at the hospital Yemina

Vasquez translated for him. The claimant submitted to x-rays

which were returned as negative. The claimant complained of

pain in his left ankle and in the cervical and lumbar back.

The claimant was diagnosed with an ankle and cervical strain

and instructed to take Ibuprofen for swelling. 
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The respondents’ owner, Jose Vasquez drove the

claimant home. The claimant did not return to work, yet the

respondents continued to pay the claimant his full salary.

Around August 2005, the claimant was informed his pay might

be reduced. At that point the claimant moved and then

shortly thereafter filed a claim for workers’ compensation. 

    The claimant continued to receive treatment for

his back and underwent physical therapy. On August 1, 2005,

Nathan Tumison, Physical Therapist, indicated that the

claimant continued to complain of pain that radiated into

his feet. He further indicated that the claimant was not

improving and that his symptoms were consistent with a

herniated lumbar disc. 

On August 5, 2005, the claimant submitted to an

MRI. It revealed the claimant had a mild diffuse posterior

bulge at L1-2, mild degenerative changes at L2-3 and L3-4.

It further revealed the claimant had a, “minimal degree of

diffuse disc bulge,” and mild degenerative changes at L4-5.

Finally, it revealed that the claimant had mild degenerative

changes and a, “small right paracentral disc protrusion and
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associated annular tear” at level L5-S1. The report gave the

following impression, 

1. A small right posterolateral disc
protrusion and associated annular tear
are present at L5-S1. This is a
potential source of pain, but there is
no evidence of any focal neural
compression or displacement.
2. Mild degenerative facet joint
hypertrophy is present from L3-4 down to
L5-S1.
3. A mild disc bulge is present at L1-
2, but there is no canal stenosis or
neural impingement.

 

A note dated January 9, 2006, also indicates that

the claimant continued to complain of back pain. It

indicates the claimant suffered from lumbago. The claimant

was prescribed Naproxen and Flexeril. He was further

prescribed back exercises.

Yemina Vasquez also testified about the events

surrounding the claimant’s injury. Vasquez testified that

the claimant was not scheduled work on the day in question.

She indicated that she had no knowledge that the workers

were behind on washing bricks but also said that she would

not know if the workers were behind. Vasquez testified that



Hernandez - F509125 -8-

she believed that the claimant and two other workers, Juan

and Jesus, were there to rebuild columns that had been

improperly built. She indicated, 

A. Yes, I believe the reason - - my
understanding that - - why they were
there, there’s two other guys, Juan and
Jesus. They had built the day before
some columns that were not done
correctly, so they went back on their
own time and repaired that. They were
crooked or not level. 

Q. Are these - - when you say “on
their own time,” is that something that
they were doing - - fixing something
they should have done right the first
time?

A. Yes. 

Q. They weren’t being compensated for
that?

A. No.
 

Vasquez testified that at the hospital the

claimant told her that he believed he could “chance” getting

on the forklift in order to clean the brick. Vasquez further

testified that there would be no reason for the claimant to

report to work, as he had not been instructed and would not
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be instructed to work on any Sunday. Yet, later, she

contradicted herself when she testified as follows, 

Q. So your testimony is you never work
on Sundays; is that right?

A. Not on that Sunday.

Jose Vasquez also testified and indicated that the

claimant had previously been instructed not to operate the

forklift or to stand on the end of the forklift. He further

testified that the claimant had not been instructed to work

on May 22, 2005, and that workers were not ever to work on

Sundays.

He testified that the claimant and two coworkers,

Juan and Jesus, went to the worksite without his knowledge

in order to fix flawed work. He said that he had no advance 

knowledge that they were going to the worksite and denied

instructing Castillo to have the claimant or other workers

report to work. He further testified the workers went to the

worksite without his knowledge because they did not want

anyone to know of their errors. 

The claimant testified that he had washed bricks

before, but not on the job on May 22, 2005. He further
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indicated that he had never been instructed on how to wash

bricks that were high. The claimant also testified that

since the time of the accident, he has had constant lower

back pain and been unable to work. 

The Majority denies the claimant benefits on the

basis that the claimant was allegedly not performing

employment services at the time of the injury. They further

deny benefits on the basis that the claimant had allegedly

not shown objective findings in order to show a compensable

injury. However after a review of the record, I simply

cannot agree. 

The Majority and the respondents essentially argue

that the claimant should be denied benefits because he

allegedly was working when unauthorized and because he was

allegedly committing horseplay by violating a safety policy

and standing on a forklift. However, I find that the

evidence shows that the best available evidence shows that

the claimant’s immediate supervisor, Ernesto Castillo,

instructed the claimant and other workers to work on May 22,

2005. I also find that the evidence shows that while the
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claimant was using the forklift in contradiction to the

respondents’ safety rules, he not engaging in horseplay.

Accordingly, I find that the claimant was acting in the

course and scope of employment at the time of his injury.

As noted by the Arkansas Supreme Court in Moncus

v. Billingsley Logging & American Insurance, ___ Ark. App.

___, ___ S.W. 2d ___, (05-1353, 5-18-06), 

 A compensable injury is "an accidental
injury. . . . arising out of and in the
course of employment."  A compensable
injury does not include injuries
suffered at a time when employment
services were not being performed. An
employee is performing employment
services when she is doing something
that is generally required by his or her
employer. We use the same test to
determine whether an employee was acting
in the course of employment as we do
when determining whether the employee
was performing employment services. The
test is whether the injury occurred
"within the time and space boundaries of
employment, when the employee was
carrying out the employer's purpose or
advancing the employer's interest either
directly or indirectly." (Internal
citations omitted).

The Court of Appeals has also held that a claimant is not

performing employment services when she is injured and
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working when unauthorized. Daniels v. Arkansas Waffles,

Inc., 83 Ark. App. 106, 117 S.W.3d 653 (2003).

The Administrative Law Judge and the respondents

argue that the claimant was committing horseplay because of

the manner he was using the forklift. While it is clear the

claimant was using the forklift in an unprescribed manner, I

find that his actions were simply a safety violation-not

horseplay. Both Yemina and Jose Vasquez testified that the

claimant and the other workers were attempting to correct

flawed work, indicating the claimant and the other workers

were not committing horseplay. Likewise, there is no

evidence to refute the claimant’s testimony that he and

Castillo were using the forklift to gain height in order to

acid wash bricks. Accordingly, I find that to conclude that

the claimant’s use of the forklift was horseplay is

impermissible speculation and conjecture.  

I also find that the question in the present case

is not whether the claimant was supposed to be on the

forklift-in fact it is clear that the manner in which he was

in violation of the respondents’ safety rules. However,
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despite the fact the claimant was in violation of such

policy, that does not preclude him from receiving benefits.

Instead, the only issue should be whether the claimant was

acting in the course and scope of employment and whether the

claimant’s actions were designed to further the best

interests of the employer. In this instance, I find that it

is clear that the claimant’s actions were indeed designed to

further the best interests of the employer in that he was

working in order to satisfy the wishes of his immediate

supervisor, Ernesto Castillo. 

The outcome of this case depends largely on the

credibility of the claimant and the other witnesses. The

claimant essentially testified that his immediate

supervisor, Ernesto Castillo, instructed him to work on

Sunday because the work was behind schedule. Likewise,

Yemina and Jose Vasquez both testified that two other

workers had performed flawed work and were working to fix

their errors. Accordingly, it is clear that by working the

claimant was acting in the best interests of the employer. 
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I further find that it is clear that the claimant

had been instructed to work. The claimant clearly stated

that his immediate supervisor told him to work. This is

consistent with the fact that he and other workers reported

for work and readily reported their injuries from that date.

Additionally, it is clear that the respondents paid the

claimant’s medical treatment and salary for months after the

incident, which seems to indicate that they had

responsibility for the claimant’s injury. Likewise, while

Jose and Yemina Vasquez both testified that workers were not

ever to be scheduled on Sundays, I note that neither of them

had first hand knowledge of whether the claimant had been

instructed to report by his immediate supervisor.

Additionally, both admitted that Ernesto Castillo would be

responsible for supervising workers, which would be

consistent with the claimant’s testimony that he received

his orders to report to work from Ernesto Castillo rather

than from Jose Vasquez.

Additionally, I find the Majority’s contention

that the claimant would work on his own accord and without
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expecting compensation to be rather curious. Likewise, I

find that it is unlikely the respondents would continue to

pay the claimant after his accident and would pay for his

medical bills after the accident if he was not in fact

supposed to be working on the day the injury occurred.

Accordingly, I find that the preponderance of the evidence

shows that the claimant was instructed to work on the date

of his injury.

The Majority and the respondents further argue

that the claimant has not shown a compensable injury as

shown by objective findings. Specifically, they argue that

while the claimant did suffer from a herniated disc, it was

not causally related to his falling on May 22, 2005. 

In workers’ compensation law, an employer takes

the employee as he finds him, and employment circumstances

that aggravate preexisting conditions are compensable.

Heritage Baptist Temple v. Robison, ___ Ark. App. ___, 120

S.W.3d 150 (2003). An aggravation of a preexisting non-

compensable condition by a compensable injury is, itself,

compensable. Id. An aggravation is a new injury resulting
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from an independent incident. Id. An aggravation, being a

new injury with an independent cause, must meet the

definition of a compensable injury in order to establish

compensability for the aggravation.

 In the present case it is clear that the claimant

suffered an aggravation to his already degenerative back.

The claimant testified that he had never suffered from back

pain prior to May 22, 2005. There is no evidence to rebut

this testimony. Additionally, there is no evidence that the

claimant had ever sought treatment for back pain prior to

the incident in question. Furthermore, I note that

throughout the medial records, the claimant, despite having

to overcome a language barrier, was able to express that the

only reason for his back pain was as a direct result of him

falling on May 22, 2005. 

I also note that the medical records corroborate a

finding that the claimant’s symptoms were as a direct result

of falling at work. While the claimant had admitted

degenerative changes in his back, they were all mild in

nature. Furthermore, the MRI results clearly indicate that
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the claimant suffered from a small protrusion and annular

tear at level L5-S1. I note that the claimant’s physical

therapist opined that a herniated disc would be consistent

with the claimant’s symptoms. Accordingly, when considering

the claimant’s lack of history of back problems, and the

medical records showing that the claimant’s symptoms were

consistent with the objective findings as shown bu the MRI,

I find that the claimant has shown that he has sustained a

compensable injury. 

Finally, I find that the claimant has proven by a

preponderance of the evidence that he is entitled to medical

benefits. The claimant has consistently complained of back

pain as a result of falling off of the box at work on

May 22, 2005. There is no other explanation in the record

for his complaints. Likewise, there is no indication that

the claimant’s symptoms have subsided or that the claimant

has been released from care. As such, I find that the

claimant has shown that he is entitled to additional medical

care as related to his compensable injury. 
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For the aforementioned reasons, I must

respectfully dissent.

     ____________________________
PHILIP A. HOOD, Commissioner


