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Cl ai mant represented by the HONORABLE PHI LLI P VELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents No. 1 represented by the HONORABLE MARK
MAYFI ELD, Attorney at Law, Jonesboro, Arkansas.
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OCPI NILON  AND ORDER

The Arkansas Court of Appeals has reversed the Ful
Comm ssion in part and has renmanded for further
consi deration of the amount of the claimnt’s wage-| oss
di sability. Henson v. General Electric, CA06-1356 (May 30,
2007). After further consideration, the Full Comm ssion
finds that the claimant proved he sustai ned wage-1| o0ss

disability in the amunt of 40%
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. H STORY

Janes Roy Henson, age 56, testified that he was a high
school graduate. M. Henson testified that he was hired as
a factory worker at General Electric in 1970.

The record indicates that Dr. Rebecca Barrett-Tuck
performed a left L5-S1 partial hem | am nectony and
di scectony in Decenber 1995 and a re-do left L5-S1 parti al
hem | am nect oy and di scectomny in April 1996. Dr. Barrett-
Tuck stated in July 1996, “lnpairment rating recomendati ons
for his initial disk rupture is 10% An additional 2%
shoul d be added for his recurrent rupture which would total
a 12% inpairnent rating to the body as a whole.”

The parties stipulated that the clainmant sustained a
conpensabl e back injury on June 12, 2001. The cl ai mant
testified that he heard his back pop while |ifting a gear
box. The claimnt testified, “I got down, went straight to
t he nurse, wal ked out of GE, and that was the last tine |
done any work.” In August 2001, Dr. Barrett-Tuck perforned
a lateral recess deconpression L4 and L5 and di scectony L4-
L5 on the left. Dr. Barrett-Tuck’s postoperative di agnosis
was “Lateral recess stenosis and disc rupture L4-L5 on the

left.”
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Dr. Barrett-Tuck noted in November 2001, “M. Henson is
a very cooperative patient and has done all that he shoul d
totry to recover fromhis injury.”

Dr. Barrett-Tuck performed additional surgery in
January 2002: “Re-do discectony on the left, L4-L5.
Posterior |lunbar interbody fusion, L4-L5. Stabilization
usi ng ray-threaded cages, 16.0 x 26.0 nm Harvest |eft
iliac crest graft.” Dr. Barrett-Tuck’s postoperative
di agnosi s was “Severe degenerative disc disease, L4-L5 with
recurrent ruptures L4-L5 on the left.”

The cl ai mant underwent a | eft knee arthroscopi c nedial
meni scectony in June 2002.

The parties stipulated that the claimant’s healing
peri od ended on Cctober 10, 2002.

Dr. Manuel F. Carro independently evaluated the
claimant in January 2003 and assessed the follow ng: “1.
Lunmbar post | am nectony syndrone. 2. Neuropathic pain in
the L5-S1 distribution in the left lower extremty. 3.
Degenerati ve di sc disease of the |unbar spine. 4. Lunbar
nyofascial pain.” Dr. Carro stated, “I don't think this
gentleman is currently capable of returning to the work

force in any capacity at this point in tine.”
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The cl ai mant underwent coronary angioplasty in February
2004 and the following results were reported: “1. Coronary
artery domnance is right. 2. Left main coronary is
normal. 3. Left anterior descending reveals nld
irregularity. 4. Left circunflex contains an in-stent
restenosis in the proximal half of the stent to the obtuse
margi nal internmediate. In addition, there is 90%
stenosis in the atrioventricular groove artery. 5. The
right coronary contains 2 stents in the mddle portion that
are open and fine. There was sone proximal spasmin the
vessel relieved wth nitroglycerin. 6. Left ventricular
angiogramis normal.”

Dr. Barrett-Tuck wote to Yvonne L. Richard on Apri
28, 2004:

In regard to M. Janes Henson and his inpairnent
ratings related to his back injuries. As you had
stated he was indeed issued a 10 percent

I mpairment rating for his first disc rupture at
L5-S1 in 1996. An additional 2 percent was
assigned for a second operation. In 2001 he

suf fered anot her disc rupture requiring a third
operation. According to the AVA guides for

eval uati on of permanent inpairnent an additional
one percent inpairnment rating to the body as a
whol e woul d be issued for “additional surgeries”.
In 2002 M. Henson required a single |evel |unbar
fusion with residual synptonms. According to the
ANVA gui del ines 4'" edition, a 12 percent

i mpairment rating is appropriate for the fusion in
2002.
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In sumary, 10 percent for the first |unbar

| am nectony, 2 percent for the second, one percent
for the third, and 12 percent for the single |evel
fusion. Al of these nunbers are to the body as a
whole. | last saw M. Henson 5/8/02 at which tinme
he was four nonths post-op still having
difficulty. He was referred to orthopedics for
eval uation of continued knee pain and | have had
suggested the possibility of pain nanagenent to
M. Henson. It is a bit difficult for nme to
assign a maxi mum nmedi cal inprovenent date since |
did not see himin the interim However, in
general, a fusion patient will wear a brace of
sone type for at least six nonths and I think it
woul d be reasonable to assess maxi mum nedi cal

| mprovenent at about nine nonths post-op. Again,
you nust understand, that | did not have the
opportunity to actually see M. Henson for re-

eval uation or assessnent of his personal nedical

| nprovenent date.

The parties stipulated that the claimant was assessed a
12% whol e- body i npai r ment .

The record indicates that Heather Naylor, a Vocational
Rehabilitation Consul tant, began contacting the clai mant and
i dentifying job opportunities in about Decenber 2004.

A pre-hearing order was filed on April 7, 2005. The
cl ai mant cont ended, anong ot her things, that he was
permanently totally disabled or, alternatively, that he had
sust ai ned “substantial wage-loss disability in excess of the
thirty-five percent (35% to the body as a whol e which has
been acknow edged by respondent #2[.]” Respondent No. 1
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cont ended, anong ot her things, that “any wage-1|oss
di sability over and above the twelve percent (12%
impairment rating is the responsibility of respondent
#2....Respondent #1 maintains that any and all wage-loss is
the responsibility of respondent #2, including, but not
limted to the thirty-five percent (35% accepted by the
Fund.”

Respondent No. 2 contended, anong ot her things, that
“the Fund stands ready, willing, and able to pay the thirty-
five percent (35% wage-loss disability which it maintains
I's appropriate based upon the facts of this claim
Respondent #2 concedes that if any wage-loss disability in
excess of thirty-five percent (35% to the body as a whol e
Is awarded, it has controverted sane for purposes of
attorney’s fees, but has not controverted the wage-| oss
acknowl edged. Finally, respondent #2 points out that it was
joined as a party respondent prior to the assessnent of
per manent i npairnment.”

A hearing was held on May 27, 2005. The cl ai nant
testified, “I’mnot able to do nothing. |1’ mnot able to
bend over, pick up anything. | can’t sleep at night.” The

claimant testified that he had trouble while trying to sit,
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stand, clinmb, or lift. The claimant testified on direct
examnm nati on

Q You understand that General Electric provided
a person to assist you to try to find a job?

A.  Yes, sir.

Q Let’s first of all talk about the job searches
that you’ ve done yourself. Have you attenpted to
| ocat e sonet hing that you possibly could do from
a sedentary standpoint?

A, Yes, sir.

Q Describe what attenpts you have nade on your
own.

A. | have made attenpts to get jobs at autonotive

pl aces, any kind of |ight duty jobs, going after
parts, with several, several people. Even

aut onoti ve places, nuffler shops, construction
jobs, going after parts or doing any kind of |ight
duty jobs that | thought | was able to go and do,
and have not been successful yet.

Q Now, did you cooperate with the vocationa
person that attenpted to try to find you sone
wor k?

A Yes, | did....

Q Let nme ask, you yourself, you know your
physical condition, is there a sedentary job that
you feel like you could perform40 hours a week in
your current condition?

A. No, sir, | don't believe there’s nothing in ny
condition. | wish it hadn’'t happened. | wasn't
ready to quit work. | just wished it hadn’t

happened, but it did, and I'’mnot able to do
nothing. | can’t bend over. | can’t lift nothing
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wi thout it hurting nmy back. | amnot able to do
not hi ng.

An administrative |aw judge found, anong ot her things,
that the claimant failed to prove he was permanently totally
di sabl ed. The ALJ found that the claimant had shown he
sust ai ned “a wage-loss disability of sixty percent (60% to
t he body as a whol e which was caused by the conbi ned
disabilities or inpairnments, together with the June 12,

2001, conpensable injury....Respondent #2 is responsible for
all wage-loss disability, specifically, the sixty percent
(60% wage-loss disability awarded herein....

Respondent #2 has accepted a thirty-five percent (35% wage-
| oss disability in this claim Respondent #2 has
controverted all wage-loss in excess of the thirty-five
percent (35% acknow edged.”

Al'l of the parties appealed to the Full Commission. In
an opinion filed August 31, 2006, the Full Comm ssion found,
anong other things, that “the claimant is only entitled to a
35% 1 oss in wage earning capacity that has been accepted by
respondent no. 2.” The claimant has appealed to the Court
of Appeal s, which has reversed and remanded to t he Ful

Conmi ssi on.
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1. ADJUDI CATI ON

A Wage Loss

Ark. Code Ann. 811-9-522(b) provides:

(1) I'n considering clains for permanent parti al
disability benefits in excess of the enpl oyee’s
per cent age of permanent physical inpairnment, the
Wor kers’ Conpensation Conm ssion may take into
account, in addition to the percentage of

per manent physical inpairnment, such factors as the
enpl oyee’ s age, education, work experience, and
other matters reasonably expected to affect his or
her earning capacity.

In the present matter, the Full Comm ssion finds that
the clai mant proved he sustai ned wage-loss disability in the
amount of 40% The claimant, a 56-year-old high school
graduat e, began working for the respondent-enployer in 1970.
The parties stipulated that the claimant sustained a
conpensabl e back injury in June 2001, and the parties
stipulated that the claimant’s healing period ended in
Oct ober 2002. The parties have stipulated that the clai mant
was assessed with a 12% whol e-body i npairnment. The cl ai mant
testified that he never returned to work after the
conpensabl e injury. The Full Conmm ssion recogni zes that the
cl ai mant has significant physical restrictions and
limtations as a result the conpensable injury and 12%

anatom cal inpairnment rating. The record does not
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denonstrate, however, that the claimnt is permanently and
totally disabled. The primary treating physician, Dr.
Barrett-Tuck, did not opine that the claimant was
permanently and totally disabled as a result of the 12%
anatom cal inpairment rating. Although the claimnt may not
be able to return to full-time factory work for the
respondent - enpl oyer, the preponderance of evidence shows
that the claimant should be able to secure enploynent wthin
his physical restrictions. For instance, the claimant
testified that he is able to drive a notor vehicle. The
record contains correspondence to the claimant from Heat her
Nayl or, the vocational rehabilitation consultant, for the
dates of Decenber 1, 2004 and Decenber 8, 2004. Ms. Nayl or
in good faith identified several jobs for the claimant
within the claimnt’s physical restrictions. Although the
claimant testified that he had not yet found appropriate
wor k, the record does not show that the claimant will never
be able to secure appropriate enploynent within his physical
restrictions.

Based on our de novo review of the entire record, and
pursuant to the remand fromthe Court of Appeals, the Ful

Comm ssion finds that the clai mant sustai ned wage-| oss
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disability in the amount of 40% The clainmant did not prove
he was permanently and totally disabled. W note the
stipulation by Respondent No. 2 that it accepted 35% wage-
| oss disability, and Respondent No. 2's adnission that it
controverted any wage-loss disability exceeding 35% The
Ful | Comm ssion finds that Respondent No. 2, Second Injury
Fund, is liable for 35% wage-loss disability. W affirmthe
adm nistrative law judge' s finding that the claimnt did not
prove he was permanently totally disabled, but we find that
the claimant proved he was entitled to 40% wage-| oss
disability rather than the 60% anount awarded by the
adm nistrative law judge. The claimant’s attorney is
entitled to fees for |egal services pursuant to Ark. Code
Ann. 811-9-715(Repl. 1996). For prevailing in part on
appeal to the Full Comm ssion, the claimant’s attorney is
entitled to an additional fee of two-hundred fifty dollars
($250), pursuant to Ark. Code Ann. 811-9-715(b)(2)(Repl.
1996) .

T IS SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner
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Conmmi ssi oner Hood di ssents.

DI SSENTI NG OPI NI ON

This claimis before the Conm ssion on renmand
fromthe Arkansas Court of Appeals. The issue is the
extent of the claimant’s pernmanent disability/wage |oss.

The Adm ni strative Law Judge found that the
cl ai mant sustained significant inpairment to his | ower
back, entitling himto receive wage |oss disability
benefits in the anmount equal to 60%to the body as a
whol e. Both parties appealed this finding, and the
Comm ssion nodi fied the Adm nistrative Law Judge’s
finding and found that the claimant suffered only a 35%
wage | oss. The clai mant appeal ed the Conm ssion’s
finding, contending that he should be awarded permanent
and total disability benefits, or at a mninum 60%in
wage | oss benefits. On appeal, the Court of Appeals
affirmed with regard to other issues, but reversed and
remanded to the Full Comm ssion on the issue of wage
| oss, finding that we relied upon a docunent that was
not in the record. The Majority now finds the claimant

is entitled to 40% wage | oss. While | agree that the
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claimant’s inpairnment fromthe back injury is severe and
substantial, | find that the Majority’ s opinion fails to
adequately conpensate the claimnt, due to the fact that
he shoul d be found to be permanently and totally

di sabl ed or awarded benefits greatly in excess of those
as provided by the Majority.

The wage-1oss factor is the extent to which a
conpensabl e injury has affected the claimant's ability
to earn a livelihood. The Commission is charged with
the duty of determining disability. The wage-| oss
factor is the extent to which a conpensable injury has
affected the claimant's ability to earn a livelihood.
The Conmi ssion is charged wth the duty of determ ning

disability. Cross v. Crawford County Menorial Hosp., 54

Ark. App. 130, 923 S.W2d 886 (1996). In deternining
wage-| oss disability, the Comm ssion may take into
consideration the worker's age, education, work
experience, nedical evidence and any other matters which
may reasonably be expected to affect the worker's future
earni ng power. Such other natters are notivation,
post-injury incone, credibility, denmeanor, and a

mul titude of other factors. dass v. Edens, 233 Ark

786, 346 S.W2d 685 (1961); Cty of Fayetteville v.
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Guess, 10 Ark. App. 313, 663 S.W2d 946 (1984); Curry v.
Franklin Electric, 32 Ark. App. 168, 798 S.W2d 130

(1990), 54 Ark. App. 130, 923 S.W2d 886 (1996). It is
wel | established that a claimant’s prior work history
and education are factors to be considered in
determining eligibility for wage-|loss benefits. See

Cross v. Crawford County Menorial Hosp.; dass v. Edens;

City of Fayetteville v. @uess;. Curry v. Franklin

Electric,supra. If the enployee is totally

i ncapacitated fromearning a livelihood, he is entitled
to conpensation for permanent and total disability. See,

M nor v. Poinsett Lunmber & Manufacturing Co., 235 Ark.

195, 357 S.W2d 504 (1962).

The cl ai mant began wor ki ng for the respondent
i n approxi mately 1970. During that tinme, he sustained
two injuries to his |lower back, the first in 1995 and
the second in 2001. The conbined effects of these two
injuries, as well as a knee injury the clai mant
sustai ned were the basis of the Fund’s liability. As a
result of these two accidents, the claimnt underwent
four spinal surgeries over a period of six years
i ncluding a spinal fusion at the L4-L5 level and three

di scectom es at L5-S1 and L4- S5. | also note from
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review ng the various MR scans and CT scans of the
claimant’s | ower back in addition to the surgical
treatnment, he has been di agnosed as having a bul gi ng
disc at L2-L3 and L3-L4. In addition, he has been
di agnosed as suffering fromfailed back syndrone and has
consistently and credibly testified as to severe and
debilitating | ower back pain.

There is no question that the claimnt’s
physi cal inpairnment has substantially limted his job
opportunities. The claimant’s past job experience is
that of a heavy equi pnent repair man with sone
specialized training in hydraulics. As this job requires
frequent, heavy lifting and strenuous exertion, he
clearly cannot return to this enploynent. The cl ai mant
had been enpl oyed by respondents for thirty-one (31)
years at the tine of the accident, and his only
education is through twel fth grade and sone vocati onal
school that the respondents offered. As such, his skills
are not versatile, he has limted work experience, and
he is not highly enpl oyabl e.

Furthernore, the claimant sustained a severe
cut in incone when he becane injured. The undi sputed

testi nony, supported by payroll and other docunents,
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indicate at the tine of injury, the claimant was earning
in excess of $1,100.00 per week, and earning
approxi mat el y $60, 000 per year. Even though the clai mant
was earning $19.00 per hour plus overtinme when the
injury occurred, the majority of jobs now even avail abl e
to the claimant woul d reduce his wages to $6. 00 or $7.00
per hour, which would be approxi mately $13,000 to
$15, 000 per year. As such, it is abundantly clear that
the clai mant sustained a substantial wage | oss when he
was i njured.

In order to evaluate the clainmant’s vocati onal
ability, Respondent No. 1 retained Heather Naylor, a
vocational rehabilitation consultant to assist the
claimant in returning to work. After interview ng the
claimant, Ms. Nayl or provided hima nunber of jobs which
she believed would be within his physical capacity. The
claimant testified that he had applied for a nunber of
t hose jobs, both personally and by tel ephone. However,
the claimant testified that he had not been offered
enpl oynent by any of those enployers. This is not
surprising considering the claimnt’s age, educati on,

past work experience, and severe |imtations.
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The claimant testified extensively about the
di sabling effects of his back pain. He stated that he
was unable sit or stand for any significant periods of
time wi thout changing his position or otherw se noving
around. He also stated that he had difficulty driving
or engaging in any strenuous activities including
wal ki ng or standing. Al so, he was taking strong
narcotic nedication so as to mmintain sone
functionality. Cbviously, few enployers would be
interested in hiring 55 year old nan who has no
specialized training other than as a heavy equi pnent
mechani ¢ who are unable to sit, walk, stand, or
ot herwi se engage in vigorous activities, and who are
t aki ng regul ar doses of strong narcotic pain nedication
This is particularly true given his | ack of education
and limted range of skills.

| find the facts of this case clearly
establish that the clainmant is unenpl oyable. Despite the
best efforts of Ms. Naylor, she was sinply not able to
find any jobs that the claimant was able to obtain,
given his restrictions and need for nedication. During
the hearing, the Fund’ s attorney repeatedly asked the

cl ai mant why he had not contacted Ms. Nayl or for
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additional help. As the claimnt explained, he had

al ready gone to all the jobs that she had provided for
hi m and she had cl osed her file. If M. Naylor was not
able to locate an enployer willing to hire the claimant,
and his longtinme enpl oyer was not able to accommodat e
his extensive restrictions, | do not see how the

cl ai mant could be consi dered anything other than
permanently and totally disabled. In ny opinion, to find
that the claimnt anything else is contrary to the

evi dence presented in this case.

The Majority erroneously finds that Ms. Nayl or
identified several jobs for the claimant within his
physical restrictions, and therefore the clainmant shoul d
be able to secure enploynent. The Majority fails to give
adequate weight to the fact that the claimnt applied
for the positions that Ms. Naylor presented and failed
to obtain a single job. The Majority resorts to sheer
specul ation in asserting the claimnt night be able to
secure enploynent in the future. In ny opinion, this
i gnores the evidence to the contrary. Furthernore, the
Majority errs in finding that the claimant should be
abl e to secure enpl oynent because he can drive a notor

vehicle. As previously noted, the claimant takes
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narcotics on a daily basis. As such, it wuld |likely be
I mpossi ble for the claimant to pass an Arkansas
Department of Transportation test, which would
ultimately prevent himfromobtaining work as a driver.

Furthernore, the claimant’s healing period
ended in October of 2002, and in January of 2003, Dr.
Carro stated, “lI don’t think this gentleman is currently
capable of returning to the work force anytinme soon.” It
I's therefore apparent that even the claimnt’s physician
felt that the claimant’s current physical condition
prevented himfromreturning to work. As such, to find
that the claimant is able to return to work in any
capacity is contrary to medical opinion

The claimant’s nonthly inconme further
evi dences the claimant’s notivation to return to work.
The cl ai mant draws $1400 per nonth in Social Security
Disability benefits, because even the federal governnent
recogni zed that he cannot return to the workforce.
Certainly this is evidence that the clai nant has
sustai ned a significant inpairnent. The clai mant al so
receives $876 per nonth in disability retirement, $150
per nonth in long-termdisability retirenent, and at the

time of the hearing was receiving $308 per nonth in
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wor ker’ s conpensation benefits. The claimant’s total

i nconme only adds up to $2,734.00 per nonth. Notably, the
claimant’s receipt of this noney is substantially |ess
than what he was earning at the tine of his enploynent.
Additionally, the respondents have been awarded a credit
for at least the long termdisability and the disability
retirement benefits. As such, it is unlikely that the
claimant will continue to receive those benefits for
sone time. Evidently the claimant’s nonthly incone has
been reduced to nmuch | ess than even half of his initial
income, and | find that the claimant should receive a
wage |l oss rating to conpensate himfor the wages he has
actually | ost.

Furthernore, the claimant is extrenely
notivated to return to work. The clai mant underwent di sk
surgery in 1995 and again in 1996. After both surgeries
he returned to work. As a thirty year enpl oyee for
respondents, the claimnt was very notivated to return
to work. After sustaining his work-related injury in
2001, the claimant underwent two nore extensive
surgeries to his back and one surgery to his knee. It
was only after this injury that the clai mant has not

been able to return to work, even though his past
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history of returning to work after surgery and his
current search for enploynent all corroborate this
claimant’s notivation to return to work.

In sum the clainmnt has proven that he is
permanently and totally disabled by the fact that his
physi cal inpairnment has substantially limted his job
opportunities. Furthernore, he has sustained a
substantial loss in income by not being able to return
to work or find other enploynent, despite having
exhausted his potential job market. In addition, the
cl ai mant had proven that he has a renarkable work ethic
as he returned to work after his previous back
surgeries. However after his 2001 injury and having
surgery, the claimnt was in such extensive pain that he
has not been able to return to work despite his efforts
to find enploynment. As such, | find the claimant should
be found to be permanently and totally disabled or
entitled to benefits greatly in excess of those awarded.
Therefore, | nust respectfully dissent fromthe
Majority’s decision which awards wage | oss benefits in

t he anpbunt of 40%

PH LI P A HOOD, Comm ssi oner



