NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAI M NO F403213
PAUL HARRP,

EMPLOYEE CLAI MANT

ATLANTI S PLASTI CS, | NC.,
EMPLOYER RESPONDENT

FI RST LI BERTY | NSURANCE CORPORATI ON,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED MAY 29, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE LAURA M KI NNON
Attorney at Law, Fayetteville, Arkansas.

Respondent s represented by the HONORABLE JEFFERY
RI CKARD, Attorney at Law, Fort Smth, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned and
Adopt ed.

OPI NI ON AND ORDER

Respondent s appeal an opinion and order of the
Adm ni strative Law Judge fil ed Decenber 14, 2006. In
said order, the Adm nistrative Law Judge made the
followi ng findings of fact and concl usi ons of | aw

1. The Arkansas Workers’ Conpensation
Comm ssion has jurisdiction of this claim

2. On January 9, 2004, the rel ationship of
enpl oyee- enpl oyer-carrier existed between the
parties.
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3. On January 9, 2004, the clai mant earned
wages sufficient to entitle himto weekly
conpensation benefits of $212.00 for total
di sability and $159. 00 for pernmanent parti al
di sability.

4. On January 9, 2004, the clainmant sustained
a conpensable injury to his |low back in the
formof a herniated disc with free fragnent
and resul ting radi cul opat hy.

5. There is no dispute over the claimnt’s
entitlenment to reasonably necessary nedica
services at the respondents’ expense and al
such services accruing to date have or will be
pai d.

6. There is no dispute over the paynent of
tenporary total disability benefits, and al
such benefits accruing to date have been pai d.

7. The claimant’s healing period fromthe
effects of his conpensable injury ended on or
about June 28, 2004.

8. The claimant has experienced a pernmanent
partial disability of 18%to the body as a
whol e, as the result of the permanent effects
of his conpensable lunbar injury. This

i ncludes a permanent partial disability of 8%
for permanent physical inmpairnment and a
permanent partial disability of 10%for

per manent functional disability or |oss of
wage earning capacity.

9. The claimant is not prevented from
receiving permanent partial disability
benefits for permanent functional disability
or |l oss of wage earning capacity by the

provi sions of Ark. Code Ann. 811-9-522(b)(2).
Specifically, on and after August 2, 2004, the
respondents had not returned the claimant to
enpl oyment at wages equal to or greater than
his average wage at the time of his accident.
When the respondent returned the claimant to
his preinjury position as a forklift driver,
t he respondent did not returned [sic] the
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claimant to suitable enploynent that was

wi thin his physical restrictions and
limtations caused by his conpensable injury.
When t he respondent subsequently transferred
the claimant to the “heat stake” position,
which required himto fill in as a nachine or
press operator, the respondent did not return
the claimant to suitable enploynment that was
wi thin his physical restrictions and
[imtations. Wen the claimnt refused to
continue to performthe “heat stake” position,
including filling in as a machi ne or press
operator, in Cctober of 2004, such a refusal
did not represent m sconduct in connection
with the work and did not represent a

vol untary cessation of work by the clai mant

wi t hout good cause connected with the work.

10. The clainmant has failed to prove by a
preponderance of the evidence, that he is
entitled to the additional benefits provided
by Ark. Code Ann. 811-9-505(a). Specifically
the claimant has failed to prove that the
respondent had avail abl e suitabl e enpl oynent
that was wthin his physical restrictions and
[imtations.

11. The respondent has denied the claimant’s
entitlement to any permanent parti al

di sability benefits for permanent functi onal
disability or |oss of wage earning capacity
and his entitlenment to any benefits under Ark.
Code Ann. 811-9-505(a).

12. A reasonable fee for the claimant’s
attorney is the maxi mum statutory attorney’s
fee on the additional controverted permanent
partial disability benefits herein awarded for
per manent functional disability or |oss of
wage earning capacity.

W have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Adm ni strative Law Judge's decision is supported by a
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preponderance of the credi ble evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Commi ssi on.

We therefore affirmthe Decenber 14, 2006 deci sion
of the Admi nistrative Law Judge, including all findings
of fact and conclusions of |aw therein, and adopt the
opi nion as the decision of the Full Conm ssion on
appeal .

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge's
decision in accordance with Ark. Code Ann. 8 11-9-809
(Repl . 2002).

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by
Act 1281 of 2001. Conpare Ark. Code Ann. 8 11-9-715
(Repl. 1996) with Ark. Code Ann. 8§ 11-9-715 (Repl.
2002). For prevailing on this appeal before the Ful
Comm ssion, claimant's attorney is hereby awarded an

additional attorney's fee in the anpunt of $500.00 in
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accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .
I T 1S SO ORDERED

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opinion finding that the claimant sustained a wage | oss
disability equal to 10%to the body as a whol e. Based
upon nmy de novo review of the entire record, w thout
giving the benefit of the doubt to either party, I find
that the claimant has failed to nmeet his burden of
pr oof .

A hearing was held on Septenber 19, 2006, to
determ ne the extent of the claimnt’s pernmanent
functional disability; whether the claimant is entitled
to benefits under A C.A 8§ 11-9-505(a); whether the
claimant unjustifiably refused suitable enploynent; and
attorney’s fees. Wth regard to these issues the

claimant contended that, in addition to the benefits
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al ready received, he is entitled to AC A 8§ 11-9-505(a)
benefits, permanent partial/total disability benefits,
and a controverted attorney’s fee. Conversely,
respondents contended that they have paid the clai mant
all benefits to which he is entitled; that the claimnt
voluntarily quit his enploynment on Cctober 14, 2004,
after having been released to return to work by his
treating physician with permanent restrictions; and that
t he respondent enpl oyer offered the cl ai mant appropriate
work at an average weekly wage equal to or greater than
his pre-injury wages within the restrictions placed upon
the himby his treating physician at the tine, but that
the claimant voluntarily term nated is enploynent. In an
opi nion delivered Decenber 14, 2006, the Adm nistrative
Law Judge found that the claimant failed to prove
entitlement to benefits under A.C A § 11-9-505(a). The
claimant did not appeal this finding. The Admi nistrative
Law Judge further found that the claimnt sustained a
wage | oss disability equal to 10%to the body as a
whol e; that the respondents failed to prove that they
returned the claimant to suitable enploynent at wages
equal to or greater than his average weekly wage at the
time of his injury or that the claimant’s refusal to

continue to performthe “heat stake” job represented
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m sconduct in connection with the work or that the
claimant’ s cessation of work was w thout good cause.
Respondents’ filed a tinmely notice of appeal fromthese
findings. On appeal, respondents contend that the

Adm ni strative Law Judge erred in finding that the
claimant is entitled to a 10% wage | oss disability. |
agree with respondents.

It is undisputed that the clainmant sustained a
conpensabl e injury to his |lower back on January 9, 2004.
The cl ai mant underwent surgery by Dr. Joseph Queeney on
March 19, 2004. On April 19, 2004, Dr. Queeney rel eased
the claimant to return to light duty work with a 25-
pound lifting restriction. On June 28, 2004, Dr. Queeney
found the claimant to have attai ned maxi num nedi cal
i nprovenent and released himw th a permanent lifting
restriction of no greater than 50 pounds.

At the tinme of his injury, the claimant was
enpl oyed as a forklift operator. After his surgery the
claimant returned to work in a light duty capacity and
was assigned to “heat stake”. After being released with
a permanent restriction of no lifting over 50 pounds,
the claimant was returned to the position of forklift
operator. Later the claimnt was placed back on the

“heat stake” where he was occasionally asked to fill in
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as a press operator when they were short staffed.
Claimant testified that he could operate sonme of the
presses, but that others required himto bend over too
much causing his back to swell and cause pain. Wien this
woul d happen, the clai mant expl ai ned that he woul d tel
hi s supervisor or the MO Tech that he was hurting and
needed to go honme and that he was never refused this
“request.”

Wth regard to the clainmant’s rate of pay, the
claimant testified that he was earning $8. 61 per hour
and that he was dropped to $8.23 per hour when he was
renoved fromthe forklift to the “heat stake” after his
surgery. Respondents requested and were granted
perm ssion to | eave the record open after the hearing to
submt the claimant’s payroll records into evidence. The
clai mant did not have any objection. Via correspondence
dat ed Septenber 21, 2006, counsel for respondents
transmtted the claimant’s payroll records to the
Adm ni strative Law Judge with a copy to counsel for
claimant. These records were marked as received by the
Fort Smth Wbrkers’ Conpensation office on Septenber 22,
2006; however, these records were not narked as having
been admtted into evidence as was indicated and

permtted during the hearing. Thus, it does not appear
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as if the Adm nistrative Law Judge took these records
into consideration in rendering his opinion. As per the
intent of the parties, these payroll records have been
Bl ue- backed and admtted into evidence as Respondents’
Exhibit No. 2. A thorough review of these payrol
records clearly indicate that the clai mant was earning
$8. 36 per hour in January 2004 when he sustained his
conpensabl e injury. It was not until the clai nant
returned to work after his surgery that the claimant’s
pay was increased to $8.61 per hour as reflected in the
pay stub for the week ending March 13, 2004. The
claimant’ s base pay decreased to $8.23 per hour
begi nning with the pay period endi ng August 14, 2004.

The cl ai mant contends that the |ast day he
wor ked for the respondent enployer was either Cctober
18" or 19'". Wth regard to his alleged termnation, the
claimant testified that he left work early one day
because the work was causing himpain and that:

| cone in the next tinme ny shift was

to cone to work; Mke Lewis net ne

at the door; he said, “lI want to see

you at ny office.” | said, “Ckay.”

He got on his radio, called for

Ri chard, the MO tech, to nmeet himup

in the office. He went up there and

said, “You're fired. Here's your
check, and here’s your vacation

pay.”



Harp - F403213 10

Wth regard to the claimant’s cessati on of
enpl oynment, Respondents presented the testinony of the
two people who the claimant all eges were present when he
was fired. Mke Lewis, the claimnt’s supervisor in
Oct ober of 2004 testified that he did not fire the
claimant. According to M. Lewis, the claimant’s
enpl oynment ended because the cl ai mant wal ked off the job
and did not return to work. M. Lewi s corroborated the
fact that he spoke with the claimant in his office about
running the press, but he denies firing the clainmnt or
handi ng the cl ai mant his paycheck or vacation pay check.
Contrary to the claimant’s testinony, M. Lew s
testified that he was present on the day the clai mant
left work early and, in fact, spoke with the claimnt in
his of fice about the claimnt not wanting to run the
press. In this regard, M. Lew s testified that after he
assigned the claimant to operate a press, the clai mant
attenpted to run the press, and | ater cane to hi mand
stated, “I can't do it” and wal ked out.

Li kew se, R chard Foster, the MO technician
testified that he was present when M. Lewi s spoke to
t he clai mant about running the press. In this regard,
M. Foster explained that whenever an enpl oyee | eaves

the floor and goes into the supervisor’s office, it was
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comon practice to have a witness in the office with
them M. Foster testified that the clai mant was not
term nated during this conversation, and he never
recal l ed seeing the clainmant again after that neeting.
The record is unclear as to when the cl ai mant
| ast worked for respondents. However, the clai nant
believes it to have been either Cctober 18'" or 19'". The
record is further unclear with regard to whet her the
cl ai mnt had any schedul ed days off after the last tine
he “wal ked off” the job early. However, if the
claimant’s story is to be believed, then he was
permtted to | eave early, and that when he cane back to
wor k, he was nmet at the door, fired, and handed his | ast
paycheck and vacation tinme check. Wiile M. Foster’s
testinmony is not real clear as to the full extent of the
conversation when he was called as a wi tness, he was
unequi vocal in the fact that the clainmant was not fired
at that tine. Likewise, M. Lewis adamantly denied
firing the claimant, explaining that the claimant’s
enpl oynent ceased when the claimant wal ked off the job
and never returned to work. When | review the payrol
records, | aminclined to find that M. Lews’'s and M.
Foster’s testinony is entitled to greater weight. The

payrol|l records reveal that the clainmant was paid on
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Cct ober 28'" for 28.75 hours of work for the pay period
endi ng Oct ober 23, 2004. A check was al so i ssued on
Cct ober 28, 2004, for 59 hours of vacation tinme. A
second check for 21 hours of vacation tine was issued on
Novenber 1, 2004. Assum ng the clai mant wal ked off the
job on Tuesday, Cctober 19'", and that he returned to
work on his next schedul ed work day and was handed his
| ast payroll and vacation tine check, the claimant woul d
have been schedul ed of f for eight days, before returning
to work on Thursday, October 28, 2004, the date these
checks were issued. There was no testinony that the
cl ai mant wor ked one week on, one week off. On the
contrary, the evidence reveal ed that the clai mant
usually worked at |east 76 hours every two weeks, with
occasi onal overtinme. Likew se, the clainmnt’s account
fails to explain why he received a second check for
overtime pay dated Novenber 1, 2004. Accordingly, based
upon the credible evidence of record, | find that the
cl ai mant was not fired, but voluntarily term nated his
enpl oynent with respondent when he wal ked of f the job.
The next issue then becones, whether the
claimant justifiably termnated his enploynment with
respondents. Although the clainmant testified that he

tried to return to the Cooper Cinic after he was
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rel eased by Dr. Queeney, and was told he needed to
obtain authorization, | do not find this testinony to be
credi ble. The claimant clearly took action on his own
behal f when he felt that he was in too nuch pain as

evi denced by his wal king off the job. Had the cl ai mant
been in pain, needing nedical treatnent, or truly
seeking further care and reassessnent of his physical
restrictions, I find that the clainmnt woul d have taken
matters into his own hands and followed up with this
care. As the old adage goes, “It is far easier to seek
forgi veness after the fact than perm ssion before hand.”
There is no evidence whatsoever that the clai mant
returned to Dr. Queeney’s office after he was rel eased
to return to work with a permanent lifting restriction
of 50 pounds. In ny opinion, | find that the claimant’s
actions of termnating his enploynent before ever
seeking to discuss his restrictions with his treating
physi ci an were not reasonable or justifiable. Cearly,

t he respondent enpl oyer showed a willing attitude in
working with the claimant on his physical restrictions.
The claimant even admtted that there was nothing about
any of the jobs he perforned for the respondent enpl oyer

t hat exceeded the restrictions placed upon himby Dr.
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Queeney. Whenever his job required lifting beyond his
limtations, assistance was al ways provi ded.

According to the clainmant, it was not the
lifting requirenents of the press operator jobs that he
was unabl e to handl e, but the bending and stooping that
caused him pain. Dr. Queeney never placed any
restrictions upon the claimant’s ability to bend or
stoop. Granted the FCE that was perfornmed after the
cl ai mant wal ked of f the job recomended the cl ai mant for
Medi um physi cal capacity work with |inmted prol onged
positioning into bending or stooping, this restriction
was not known to the respondent enployer when the
claimant quit work. The Adm nistrative Law Judge stated
that physical restrictions or limtations from bendi ng
or stooping “would be reasonabl e and | ogically expected
froman injury such as that experience by the claimnt”
and expressed surprise that Dr. Queeney did not place
such restrictions upon him Wether it would be
reasonabl e and | ogi cal to have placed such restrictions
upon the clainmant, the fact remains that when the
claimant was rel eased by Dr. Queeney, such restrictions
were not placed upon the claimant. The respondents
operated within the restrictions they were provided in

assigning work for the claimant. WAs this reasonabl e?
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Yes. Did the claimant still conplain of pain fromthe
bendi ng and st oopi ng? Yes. WAs it reasonable to just
quit work because of this pain? No. QGther |ess drastic
nmeasures shoul d have first been pursued. Accordingly, |
find that the claimant was not justified in quitting
wor kK when he did.

Finally, the issue of whether respondents
provided the claimant with suitabl e enpl oynent nust be
answered. As noted above, the respondent enpl oyer
consistently provided the claimant work wi thing the
physical restrictions placed upon himby Dr. Queeney. On
June 28, 2004, Dr. Queeney released the claimnt to
return to work for 12 hours per day with a lifting
restriction of 50 pounds. The respondent enpl oyer
conplied with these restrictions. Therefore, | find,
that given the information provided to the respondent
enpl oyer at the tine of the claimant’s rel ease, the
respondents provided the claimnt with suitable work.

H ndsight is always 20/20. The FCE perfornmed in Novenber
of 2004, reveals that restrictions of no prol onged
bendi ng or stooping were al so necessary, but this

i nformati on was not provided to the respondent enpl oyer
by the clainmant or his treating physician in June of

2004. Furthernore, once the clai mant di scovered that he
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was having difficulty with the bendi ng and stooping, the
claimant did not take any action to obtain a
nodi fication of this restrictions. The respondents
cannot be blamed for the claimant’s failure to act.
Agai n, hindsight suggests that maybe the respondent
enpl oyer shoul d have obtai ned an FCE when the cl ai mant
was rel eased by Dr. Queeney, but Dr. Queeney, hinself,
did not order such an evaluation and he had al ready
assessed the claimant’s limtations by placing a lifting
restriction upon him Therefore, | find that the
respondent enployer’s actions in offering the clai mant
enpl oynment based upon Dr. Queeney’s release of the
cl ai mant w t hout obtaining an FCE were reasonabl e.

The wage |l oss factor is the extent to which a
conpensabl e injury has affected the claimant's ability
to earn a livelihood. The Commi ssion is charged with the

duty of determning disability. Coss v. CGrawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W2d 886 (1996).

In determ ning wage | oss disability, the Comm ssion may
take into consideration the workers' age, education,
wor k experience, nedical evidence and any other natters
whi ch may reasonably be expected to affect the workers
future earning power. Such other matters are notivation,

post-injury incone, credibility, denmeanor, and a
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mul titude of other factors. dass v. Edens, 233 Ark.

786, 346 S.W2d 685 (1961); Gty of Fayetteville v.

Quess, 10 Ark. App. 313, 663 S.W2d 946 (1984). Curry v.
Franklin Electric, 32 Ark. App. 168, 798 S.W2d 130

(1990). A claimant's lack of interest in pursuing
enpl oynent with his enployer and negative attitude in
| ooking for work are inpedinents to our full assessnent
of wage | oss.

In my opinion, the claimant has failed to
prove by a preponderance of the evidence that he
sustai ned a 10% wage | oss disability as a result of his
conpensabl e injury. The cl ai mant sustai ned a conpensabl e
injury for which he was assessed an 8% anat oni ca
i mpai rment. The cl ai mant underwent successful surgery
for this injury and was released to return to work
shortly after surgery. Initially the clainmant was
restricted fromworking greater than ei ght hours per day
or lifting nore than 25 pounds. However, within two
nont hs of surgery, the claimnt was allowed to return to
wor ki ng 12-hour shifts and lifting up to 50 pounds. The
claimant was able to work within these restrictions. The
only conplaint the claimant currently has with regard to
his ability to work is that prol onged bendi ng or

st oopi ng causes pain in his back. The FCE reveal s that
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the claimant is capable of working in the Medium

physi cal capacity with limted prol onged positioning

i nto bendi ng or stooping. The claimant returned to work
after his conpensable injury earning wages at the sane
or even greater rate of pay than he was earning at the
time of his conmpensable injury. However, the record
reflects that the claimant’s rate of pay was decreased
fromthe $8.36 per hour at the tinme of his injury to
$8. 23 per hour when he voluntarily term nated his

enpl oynment. This is |l ess than 13 cents per hour. The
record reflects that the clai mant worked on average 38
hours per week. At 13 cents per hour for 38 hours per
week, this “reduction” anounts to only $4.94 per week.
Even assum ng that the clainmant routinely worked
overtine, this reduction does not support a finding of
10% wage | oss as awarded by the Adm nistrative Law
Judge. The claimant is only 50 years old. He conpleted
the 11'" grade and half of his Senior year of High
School . The cl ai mant has hel d several jobs in the

manuf acturing industry havi ng worked for Tucker Duck &
Rubber Conpany and Siesta Mattress Conpany prior to
going to work for this respondent enpl oyer. The cl ai mant
has had a good recovery fromhis conpensable injury and

surgery and was only assigned an 8% physi cal anatom ca
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i mpai rment rating. The claimnt returned to work
performng the same duties he was performng prior to
his injury with the exception of lifting greater than 50
pounds. Admittedly, the claimant’s pay was reduced when
he was noved fromoperating a forklift to the “heat

st ake” position, but that was only because the “heat
stake” position was a | esser paying job, not because the
claimant could not earn at his previous pay rate. The
record is silent with regard to why the clai nant was
noved fromthe forklift position to the “heat stake”
position. The claimnt testified that he was noved to
that position, but he never offered an explanation as to
why. Thus, it would require specul ation and conjecture
to find that the nove was due to the claimant’s
conpensabl e injury and not sonme other econom c reason.
Conj ecture and specul ation, even if plausible, cannot

take the place of proof. Ark. Dept. of Correction v.

G over, 35 Ark. App. 32, 812 S.W2d 692 (1991). Dena
Construction Co. v. Herndon, 264 Ark. 791, 575 S.W2d

155 (1970). Arkansas Methodi st Hospital v. Adans, 43

Ark. App. 1, 858 S.W2d 125 (1993). The claimant is
physi cally capable of driving the forklift. He is
physi cal |y capabl e of running the “heat stake.” And, but

for the bending required with a few of the presses, the
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claimant is physically capable of operating many of the
presses. Accordingly, while the claimnt may be
restricted fromcurrently working in any capacity that
requires “prol onged positioning into bending or
stooping”, | do not find that this restriction has
created a wage loss disability for the claimnt. After
consideration of the clainmant’s age, education, work
experience, post injury work, nedical condition,
notivation, credibility, and all other nmatters which

m ght reasonable affect the claimant’s wage earni ng
capacity, | find that the claimant has failed to prove
by a preponderance of the evidence that he sustained any
wage | oss disability. Accordingly, I find that the
decision of the Adm nistrative Law Judge awarding a 10%
wage | oss disability nmust be reversed. Therefore, for
all the reasons set forth herein, |I nust respectfully

di ssent fromthe majority opinion.

KAREN H. MKI NNEY, Conm ssi oner



