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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed July 24, 2006.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The employer-employee-carrier
relationship existed between the parties
on all relevant dates, including
December 8, 2003.

2. The respondents have controverted
this case in its entirety. 
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3. The claimant’s average weekly wage on
December 8, 2003 was $429, establishing
a temporary total disability
compensation rate of $286 per week and a
permanent partial disability
compensation rate of $215 per week if
this claim is found compensable. 

4. The claimant has failed to prove by a
preponderance of the credible evidence
that he sustained a compensable injury. 

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact
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made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner 

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the Majority

opinion finding that the claimant did not sustain a

compensable back injury. The Majority, by virtue of

affirming and adopting the decision of the Administrative

Law Judge as their own, finds that the claimant’s back

injury was due to a pre-existing condition and that the
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claimant had not shown that he aggravated that condition.

However, after reviewing the record, I find that the

claimant has met his burden of proof in showing that he

sustained an aggravation. This aggravation is established by

the testimony of two witnesses and the claimant that he had

never suffered from low back problems prior to the accident

and the MRI showing the claimant had a large free disc

fragment and herniated disc after the accident.

 The claimant, who was 34 at the time of the

hearing, worked for the respondents for a year and a half

prior to being injured. The claimant was a supervisor over a

construction crew. On December 7, 2003, the claimant was

instructed that the job site had changed. The next day, the

claimant’s supervisor ordered him to go to a church job site

to pick up appropriate tools for the new site. The claimant

was on the interstate when debris from another vehicle hit

his truck, causing an accident. The debris was a rotor that

weighed between 100 to 150 pounds and struck the claimant’s

right front fender, his door, and busted out the glass in

his door.
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The claimant notified the police and then went to

the job site and dropped off tools. However, he did not

actually work. The claimant told Robert Hale, the person in

charge in his absence of his wreck and injury. The claimant

did not report to work the following day and did not

formally report his injury because he believed he would be

better by Monday. The next Monday the claimant was still

unable to work. At that point he went to the emergency room.

The claimant has not returned to work since.

The claimant testified that he had a previous

shoulder injury in October 2003, but that he was able to

return to work after three days. The claimant also indicated

he had never suffered from back problems prior to the

present claim.

Two witnesses also testified. The first was Robert

Hale, Jr., Framer, who worked with the claimant beginning

from 1997 until the injury. He largely corroborated the

claimant’s testimony. He indicated that on the day of the

wreck, the claimant went home and then the following two

days tried to return to work only to have to leave. Hale
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further testified that on the day of the accident the

claimant left him in charge and said his back was hurting.

He said the claimant also appeared to be walking more slowly

that day. Hale further indicated the claimant had previously

missed three days of work due to his shoulder, but

explicitly denied hearing the claimant complain of back

problems before the incident in question.

Jody Robinson, Supervisor, also corroborated the

claimant’s testimony. Robinson said the claimant called him

and talked about the wreck with him. Robinson could not

recall when the conversation occurred, but indicated he did

not believe the claimant worked the remainder of day on the

date of the accident. Finally, Robinson said he had known

the claimant for 10 years and had no knowledge of him having

pre-existing back problems.

The claimant received treatment at an emergency

room on December 15, 2003. The note indicates the claimant

suffered low back pain after being involved in a motor

vehicle accident a week before. The claimant was diagnosed

with a lumbar muscle strain and prescribed Motrin, Flexeril,



Harder - F509151 -7-

and Vicodin. The claimant was also prescribed physical

therapy.

On January 9, 2004, the claimant submitted to an

MRI. The MRI impression reads as follows, 

1. There is a large free disc fragment
posterior to the L4 vertebral body on
the right, probably arising from the
L4-5 disc space with superior migration.
This results in encroachment on the
right L4 and L5 lateral recesses. There
is an underlying moderate central disc
protrusion at L4-5 with moderate
stenosis. 
2. There is also a moderate central disc
protrusion at L3-4 with moderate canal
narrowing.
3. Disc desiccation at L3-4 and L4-5.

On January 16, 2004, Dr. John Waller treated the

claimant. He indicated the claimant had been having hip and

back problems. Specifically, he indicated the claimant had

been suffering from right hip pain for the past month. He

further noted the claimant had x-rays from October 2003

which showed, 

...anterior wedging of what would be T12
or L1. He has a lumbarized S1 with
incomplete fusion of both sacral ala.
The one vertebra, which may be L3, has
an extra long transverse process and
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truly if that is L3, then the incomplete
fusion is more of a lumbarization of S1
than sacralization of L5. The S1 joints
are involved only in the sense of
incomplete fusion in the sacral ala.

 

The physician further diagnosed the claimant with

a sprained S1 right joint, and instructed to the remain off

work and in physical therapy. He further indicated,

“Mr. Harder’s history is definitely consistent with low back

pain in most of his young adult life. This is consistent

with what we are seeing on the x-rays.”

However, on January 16, 2004, Dr. Waller

indicated, “... I think his pain is all related to a SI

joint sprain and chronic muscle strain brought on by

abnormal anatomy of the lumbar spine.” The claimant

continued with treatment and was given an injection to his

SI joint. On February 27, 2004, Dr. Waller indicated that if

the claimant’s pain persisted, he might need a fusion to

address the congenital variation in his anatomy.

On October 27, 2004. Dr. Wayne Bruffett advised

the claimant should not have surgery due to being

overweight. On November 19, 2004, Dr. Starnes diagnosed the
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claimant with permanent chronic back strain, degenerative

disc disease, and a herniated nucleus pulposus. On

December 27, 2005, Dr. Bruce Safman treated the claimant. He

indicated the claimant had been in an accident and troubled

with lower back pain since an accident in December 2003. He

noted the claimant had been denied workers’ compensation

benefits and that the claimant had free floating disk

fragments at L4-5 which were non-operable.

On May 24, 2005, Dr. Benjamin Dodge indicated the

claimant’s MRI revealed a free-floating fragment that was

impinging on his L4-5 lateral recess. He further indicated

the claimant had subsequently suffered from back and leg

pain and opined the claimant’s condition was directly

related to an accident where he swerved to avoid a rotor.

While it is clear the claimant suffered from a

pre-existing congenital defect, there is absolutely no

indication that the claimant had a herniated disc or a free-

floating fragment in his back prior to the motor vehicle

accident. Likewise, two witnesses corroborated that the

claimant had never suffered from low back problems in the
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past and that he suffered from an onset of pain immediately

thereafter. Furthermore, I note that Dr. Dodge indicated

that the claimant’s free floating fragment and herniated

disc was due to the accident. 

 Under Arkansas Workers' Compensation law, an

employer takes the employee as he finds him, and employment

circumstances that aggravate preexisting conditions are

compensable. Heritage Baptist Temple v. Robison, 82 Ark.

App. 460, 120 S.W.3d 150 (2003). An aggravation of a

preexisting noncompensable condition by a compensable injury

is, itself, compensable. Id. An aggravation is a new injury

resulting from an independent incident. Id. An aggravation,

being a new injury with an independent cause, must meet the

definition of a compensable injury in order to establish

compensability for the aggravation. Id.

In order to prove a compensable injury as a result

of a specific incident which is identifiable by time and

place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) an injury arising out of

and in the course of employment; (2) that the injury caused
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internal or external harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16), establishing the injury; and (4)

that the injury was caused by a specific incident and

identifiable by time and place of occurrence. Ark. Code Ann.

§ 11-9-102(4)(A)(i)(Repl. 2002). Should the claimant fail to

establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the

claim, compensation must be denied. Mickel v. Engineering

Speciality Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In this instance, the claimant suffered from a

congenital defect. However, while the claimant had

previously received treatment for his thoracic spine and

shoulder, there is no evidence he had ever been treated for

lumbar pain. Robinson, who had known the claimant for 10

years also denied having any knowledge of the claimant

suffering from back pain. Likewise, Hale testified that he

had known the claimant since 1997 and had never heard the
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claimant complaining of back pain. Yet, the day of the

accident, the claimant complained of back pain, which would

be entirely consistent with him having a car wreck. 

Likewise, at the emergency room, the claimant

presented with low back pain after being involved in a motor

vehicle accident. The emergency room note provides no

information to indicate the claimant had been suffering from

low back pain before the accident. The claimant was

diagnosed with a low back strain and given Flexeril, which

would also be consistent with muscle spasms after having

recently being involved in a car wreck. 

Not surprisingly, once the claimant submitted to

an MRI, he was found to have a herniated disc and floating

fragments. On May 24, 2005, Dr. Dodge opined that because

the claimant had not been suffering from low back pain prior

to this incident, it was safe to assume the accident caused

his abnormalities. 

Certainly, when considering the claimant’s

testimony, the testimony of Hale and Johnson, and reviewing

the opinion of Dr. Dodge, it is apparent the claimant’s
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congenital defect was aggravated. As the claimant had no

history of low back pain, had never been diagnosed with a

herniated disc or floating fragments, and Dr. Dodge opined

the claimant’s accident caused his condition, I find the

claimant has shown that he sustained a compensable injury. 

The Majority argues that the claimant was somehow

inconsistent with his reports of the beginning of the onset

of low back pain after the accident. He further argues that

Dr. Waller’s statement that, “Mr. Harder’s history is

definitely consistent with low back pain in most of his

adult life,” is proof that the claimant’s pre-existing

condition is the cause for his pain. I reject these

arguments and find that there is simply not enough evidence

to support such a finding. Other than the vague statement

included in Dr. Waller’s report, there is no evidence the

claimant had low back pain throughout his adult life. In

fact, the evidence seems to support the contrary. Surely if

the claimant had a history of low back pain for his entire

adult life he would have sought medical treatment prior to

this incident. Yet, there is no evidence that he did so.
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Furthermore, I find that it is simply not logical that Hale

and Johnson would have no knowledge of the claimant’s low

back problems if they did exist. Finally, I note that the

Majority even acknowledges that Waller’s statement was

unclear at best. The Majority by relying on the

Administrative Law Judge opines, “... in light of

Dr. Waller’s history indicating that Mr. Harder may have

reported a history of his low back pain most of his life...”

(Emphasis added). Accordingly, I find that the Majority

impermissibly used speculation and conjecture in concluding

the claimant had ongoing back pain before this incident. 

I also note the Majority’s allegation that the

claimant was somehow inconsistent with regard to when the

onset of his back pain occurred and that the claimant had

too long of a delay in reporting symptoms. I first find that

any minor inconsistencies in the claimant’s report of the

onset of pain were negligible. In fact, I find that what is

important is that the testimony of the claimant, two

witnesses, and the doctors’ reports all show that shortly
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after the claimant’s wreck, he suffered an onset of pain and

that he related that pain directly to the accident.

I find that it is of absolutely no consequence

that the claimant’s attorney suggested he see a physician.

While his attorney may have suggested he see a doctor, the

medical records clearly indicate that the claimant had an

acute onset of low back pain and that his complaints were

shown by legitimate, objective findings. Likewise, it is in

error to conclude that if a person does not have an onset of

pain for two days after an incident and waits a week to seek

treatment, their injury is not related to a wreck. I note

that the police report completed by the claimant did not ask

the question regarding whether anyone was injured, thereby

easily explaining why the claimant did not report his back

was injured. Furthermore, I note that it is certainly common

for people with back problems to not experience an onset of

pain immediately after being in a wreck. 

Ultimately, the claimant was involved in a wreck,

a fact which nobody disputes. The claimant’s coworker and

supervisor credibly testified the claimant had no history of
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low back pain. Likewise, there are simply no medical records

to indicate the claimant suffered from a herniated disk or

free fragments prior to the accident. As the claimant had

been subjected to x-rays in connection with his shoulder

injury months before, certainly any such defects would have

been revealed had they existed. Yet after the accident, the

claimant, after a week, presented with low back pain which

he related to a motor vehicle accident. Shortly thereafter,

he was diagnosed with a herniated disc and free fragments

which Dr. Dodge related to his accident. As such, I find the

only plausible explanation for the claimant’s herniated disc

and free floating fragments is that he was injured in the

wreck. Accordingly, I find that the claimant met his burden

of proof in showing a compensable injury. 

For the aforementioned reasons, I must

respectfully dissent.

 ____________________________
PHILIP A. HOOD, Commissioner


