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Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

This case is before the Commission on an

appeal from an Administrative Law Judge’s decision

handed down on September 26, 2006.  In that decision,

the Administrative Law Judge found that the claimant was

entitled to certain additional medical and disability

benefits.  The Judge further held that the claimant was

not entitled to reimbursement for certain expenses

involved in preparation for the trial.  From that

decision, the respondent appealed the awarded benefits

and the claimant cross-appealed the denial of expenses. 
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Based upon our de novo review of the Judge’s Opinion and

the hearing record, we find that the decision of the

Administrative Law Judge should be, and hereby is,

affirmed. 

The claimant sustained an admittedly

compensable injury on August 20, 2003, when, while

employed at the respondent’s daycare facility, she fell

down a flight of stairs.  As a result of this injury,

she suffered significant injuries to her neck and

eventually underwent a cervical fusion at the C6-C7. 

The respondent initially accepted the claim as

compensable and paid all appropriate medical and

disability benefits, including the aforementioned

cervical fusion.  

In June 2005, the claimant noticed a worsening

in her symptoms.  The weakness and numbness on her left

arm and leg significantly increased and she began having

problems with incontinence.   She contacted her treating

physician Dr. Badia Adada who then had her admitted into

UAMS.  (The claimant’s original fusion was performed at

UAMS by Dr. Linsky.  Dr. Adada, who assisted in that

surgery, took over the claimant’s care when Dr. Linsky

relocated his practice).  In a report dated June 22,
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2005, Dr. Adada noted that an MRI demonstrated that the

claimant was suffering from a C5-C6 herniated disk, with

spinal cord impingement.  He opined that the cause of

this was transitional syndrome resulting from the fusion

at the C6-C7 level.  He went on to state that the

increase in the claimant’s symptoms was related to this

disc herniation and that she would need a second fusion

at C5-C6.

After the claimant’s June hospitalization, the

respondent had her undergo three consultative exams. 

The physicians performing those exams were Dr. Bruce

Safman, a Little Rock pain management specialist, Dr.

Wayne Bruffett, a Little Rock neurosurgeon, and Dr.

Reginald Rutherford, a Little Rock neurologist.  The

record does not contain any medical reports from Dr.

Safman.  During the hearing, the claimant testified that

she did see him, but that he did not provide her any

particular treatment. 

The claimant saw Dr. Bruffett on two

occasions.  The first visit is outlined in his treatment

report of July 29, 2005.  In detailing the claimant’s

symptoms, Dr. Bruffett stated that she complained of a

constant throbbing and aching neck pain that radiated
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into her arms, shoulders, back, and buttocks.  She

described the pain as moderate.  He said that she also

described numbness and tingling, and bowel and bladder

changes.  Apparently, the claimant brought a copy of her

MRI scan on a CD-Rom which did not play properly on Dr.

Bruffett’s computer.  He concludes his report by

explaining the difficulty in reviewing the image and

indicating that he wanted to see the claimant the

following week and have her bring the actual MRI film. 

A second visit with the claimant was discussed

in Dr. Bruffett’s report of August 5, 2005.  After

reviewing the MRI film, the doctor stated that he did

not see anything “alarming” on the MRI.  However, Dr.

Bruffett displayed considerable doubt as to the proper

course of action for the claimant.  He stated that he

did not know what was causing the worsening symptoms and

could not say with certainty that it was related to

problems at her C5-C6 level.  He acknowledged that such

was possible but he was not certain.  He recommended

that she see a neurologist for additional input on that

point.  Dr. Bruffett explained his uncertainty over

whether a fusion at C5-C6 was appropriate for her in the

following statement:
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I just want her to have appropriate
expectations if she does elect to
have surgery.  I just do not see an
obvious problem that would require
such.  However, whether she has
surgery or not is probably something
that needs to be left up to her in
my opinion.  I am going to see her
back if needed.  Overall, I think it
would be helpful for her to see a
neurologist, such as Dr. Rutherford,
just to get a look at this from a
neurologic standpoint to see what he
thinks.  I just hate for her to go
through an operation if a
straightforward benefit cannot be
expected.  In my opinion, her
stenosis at C5-6 is not specific at
this point.  I cannot really tie
this into her subjective complaints
or objective findings.  Maybe Dr.
Rutherford can do a better job of
that.

The claimant saw Dr. Reginald Rutherford on

August 16, 2005.  In a report regarding this visit, he

outlined the results of his physical exam of the

claimant and then concluded that “there is no convincing

evidence on clinical grounds that Ms. Hall suffers from

aggressive cervical myelopathy.”  He then recommended

that the claimant undergo an MRI scan of her brain to

determine if there were any other causes of her

symptoms.  After reviewing the results of this MRI

study, Dr. Rutherford authored a follow-up report dated

August 29, 2005 in which he reiterated his opinion that
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the claimant was not suffering from a cervical

myelopathy.  He further stated that, in his opinion,

there was “no strong clinical indication for further

cervical spinal surgery.”  

The claimant’s condition continued to

deteriorate and she eventually underwent the surgery

recommended by Dr. Adada.  The procedure was performed

in March 2006 and, at the hearing, the claimant

testified that her condition had improved significantly

following the surgery.  While she still cited several

debilitating symptoms, her deterioration had stopped and

she had regained some of her mobility following the

surgery, and her pain, numbness, and tingling had

significantly lessened.  In handwritten responses to

certain questions posed by the claimant’s attorney, Dr.

Adada indicated that he was of the opinion that the

claimant would have experienced negative consequences if

her surgery had been delayed beyond March 2006, noting

that her spinal cord was compressed and it was causing

paralysis and other symptoms.

After conducting a de novo review of the

record.  Specifically, we find that the claimant is

entitled to the previously awarded temporary total
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disability benefits and medical treatment.  However, we

deny the claim for costs related to preparation for the

hearing.

Arkansas Workers’ Compensation law provides

that the employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee. Ark. Code Ann. § 11-9-508(a). The claimant

must prove by a preponderance of the evidence that he is

entitled to additional medical treatment. Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003). What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Dalton v. Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d

543 (1999).  Furthermore, the Commission has the duty of

weighing medical evidence, and if the evidence is

conflicting, its resolution is a question of fact for

the Commission.  Green Bay Packaging v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 695 (1999).

Based upon the medical evidence, it is our

opinion that the Administrative Law Judge was correct in

finding that the medical treatment the claimant received

by, or at the direction of Dr. Adada after September 5,
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2006, was reasonable and necessary related to her

compensable injury.  It is also evident that the

claimant is entitled to ongoing medical treatment

related to her admittedly compensable injury.  Dr. Adada

is clearly in a better position to assess the claimant’s

condition and we think his opinion is entitled to much

greater weight than that afforded to either Dr. Bruffett

or Dr. Rutherford.  In fact, in stating his opinion that

the claimant’s herniated disk was compressing her spinal

cord and causing paralysis, Dr. Adada had the advantage

of having actually seen this condition during her

surgery.  Dr. Bruffett was uncertain as to whether the

surgery would benefit the claimant primarily because he

could not clearly determine that the herniation revealed

in the claimant’s diagnostic testing was causing her

symptoms.  Had Dr. Bruffett had the advantage of

performing the surgery and visually observing the

claimant’s spine, he might well have changed his

opinion.  However, it is clear that Dr. Adada’s superior

knowledge of the claimant’s injury and treatment

provides him better insight into what was needed for the

claimant and, accordingly, his opinion should be given
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greater weight.  Likewise, Dr. Rutherford’s opinion,

when balanced against Dr. Adada’s, is of lesser

probative value.  Dr. Rutherford is not a neurosurgeon

and his testing was primarily to determine whether there

were any other causes besides the claimant’s spinal

condition that would have been causing her symptoms.  We

find that his opinion is simply not as convincing as

that of Dr. Adada, the surgeon who actually operated on

the claimant.  

Further, we also note that the respondent did

not contend that the claimant was not entitled to

further medical treatment, merely that it was not

performed by Dr. Bruffett.  This position is outlined in

a letter from Richard Merritt, the claims adjuster for

the respondent.  In his letter of September 26, 2005, he

stated that the respondent, “will now direct medical

attention to Dr. Bruffett as the primary provider.”  He

went on to state that the claimant was expected to

“attend and comply” with appointments with Dr. Bruffett,

and her failure to do so would jeopardize future

workers’ compensation benefits.  
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Mr. Merritt was obviously operating under the

misunderstanding that the respondent had the right to

unilaterally change a claimant’s treating physician. 

However, he also appeared to believe the claimant was in

need of further medical treatment since he advised her

that she could obtain further treatment from Dr.

Bruffett.  Interestingly enough, Dr. Bruffett did not

rule out the type of surgery performed by Dr. Adada. 

Dr. Bruffett specifically stated, in his opinion, that

it was up to the claimant as to whether she believed the

surgery would be in her best interest.  Therefore, we

find that the Administrative Law Judge was correct in

awarding medical benefits.

We further find that the claimant is entitled

to temporary total disability benefits for the time

period of September 21, 2005, and continuing until such

time that she is released following the second surgery

on or about March 1, 2006 by Dr. Adada. 

Temporary total disability for unscheduled

injuries is that period within the healing period in

which claimant suffers a total incapacity to earn wages. 
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Ark. State Highway & Transporation Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the

disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).

A claimant who has been released to light duty

work but has not returned to work may be entitled

temporary total disability benefits where there is

insufficient evidence that the claimant has the capacity

to earn the same or any part of the wages that he was

receiving at the time of the injury.  Breshears, supra;

Sanyo Manufacturing Corp. v. Leisure, 12 Ark. App. 274

(1984).

We find that a review of the record shows that

the claimant remained in her healing period and unable

to work during the time period for which she is

requesting benefits.  As noted by the Administrative Law

Judge, the claimant’s claim for additional medical

treatment and entitlement to temporary total disability
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benefits are related.  The claimant’s testimony and the

medical reports outline that the claimant’s condition

deteriorated after her first surgery.  This was shown by

the MRI revealing a herniation at C5-6.  Furthermore,

the claimant testified her symptoms worsened during this

period of time.  As previously discussed, we find that

the opinion of Dr. Adada should be accorded great

weight.  As Dr. Adada found the claimant was in need of

a surgery and, when considering the claimant’s

progression of symptoms and need for surgery, we find it

is clear that the claimant remained in her healing

period for the time period in which she is requesting

benefits. 

Furthermore, we find that the claimant has

shown that she was unable to work during that time

period.  As of June 2005 the claimant presented with

loss of bowel and bladder control and difficulty in

walking and was scheduled for surgery.  The record

reveals that the respondents continued to pay indemnity

benefits until September 2005 and there is no evidence

that the claimant’s condition improved between that time

period and her actual surgery.  In fact, the claimant

testified that her condition continued to progress and a
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note from Dr. Adada indicates the claimant would have

been adversely affected by any further delay in her

surgery.  The claimant also testified she had not been

released by Dr. Adada.  There is no evidence to rebut

this claim. 

Additionally, at the time of the hearing, the

claimant also testified that she was unable to work

because she had difficulty in sitting more than an hour

and then would have difficulty in starting to walk.  The

claimant also said she had difficulty in standing more

than 15 minutes, and testified that she had to use a

cane.  The claimant’s mother corroborated this testimony

and indicated that the claimant could not stand for long

periods of time.  Specifically, the claimant’s mother

testified that when the claimant tried to cook for her,

her leg went out under her.  She also provided testimony

that the claimant was not able to perform other ordinary

daily activities.  Given the nature of the claimant’s

work and after considering the medical reports and

testimony presented, we find that the claimant has met

her burden of proof in showing that she remained unable

to work during the time period for which she is

requesting benefits.  Accordingly, we affirm the
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Administrative Law Judge’s finding awarding temporary

total disability benefits from September 21, 2005 to a

date yet to be determined.

The remaining issue is the claimant’s request

to be reimbursed for certain expenses pursuant to Ark.

Code Ann. §11-9-714.  That statute provides that the

cost of a procedure shall be assessed against the

parties who have either instituted it without cause or

have unjustifiably caused a continuance to the

proceedings.  At the hearing, when asked by the

Administrative Law Judge what expenses the claimant was

asserting, her counsel indicated that he was asking to

be reimbursed for the cost associated with obtaining

copies of the claimant’s medical record and reports from

her treating doctors.  However, when this section has

been considered in the past, it has been held by both

this Commission and the Arkansas Court of Appeals that

it only applies to costs associated with the hearing

itself, such as reporter expenses and transcription

costs.  See, Couch v. First State Bank, 49 Ark. App.

102, 898 S. W. 2d 57 (1995).  While the type of expenses

designated by the claimant could be recoverable pursuant

to Commission Rule 99.19, that rule only applies to
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Joint Petition settlements and not for hearings.  While

the claimant’s arguments for being awarded benefits has

merit, given the finding of Couch, we are constrained to

find it is not provided for under the Workers’

Compensation Act or the applicable Commission rules.  

In summary, we find that the claimant

established that she was entitled to the requested

medical treatment from Dr. Adada, and temporary total

disability benefits to a date yet to be determined. 

Also, we find that the claimant’s request for

reimbursement of expenses pursuant to Ark. Code Ann.

§11-9-714, is not provided for by that statute and,

accordingly, the claim for expenses is denied.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge’s decision in accordance with Ark. Code Ann. §11-

9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-8-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (2002).  For
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prevailing in part on this appeal before the Full

Commission, claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $500.00 in

accordance with Ark. Code. Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                        _______________________________
                        OLAN W. REEVES, Chairman

    _______________________________
    PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.


