
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F609925     

BERNICE GILL,
EMPLOYEE CLAIMANT

FOOD GIANT SUPER MARKETS, INC.,
EMPLOYER RESPONDENT 

LIBERTY INSURANCE CORPORATION,
INSURANCE CARRIER RESPONDENT 

ORDER FILED OCTOBER 9, 2007

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appears Pro Se.

Respondents represented by the HONORABLE MICHAEL E. RYBURN,
Attorney at Law, Little Rock, Arkansas. 

    
Respondents have filed a Motion to Dismiss claimant’s

untimely notice of appeal.

Pursuant to Ark. Code Ann. §11-9-711(a)(1)(Repl. 2002),

the opinion of the Administrative Law Judge becomes final

unless the claimant files an appeal in writing within 30

days from the receipt of the opinion.  The procedural

requirements set forth in the statute are mandatory

jurisdictional and require strict compliance.  Lloyd v.

Potlatch Corporation, 19 Ark. App. 335, 721 S.W.2d 670

(1986); Cooper Industrial Products v. Meadows, 5 Ark. App.
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205, 634 S.W.2d 400 (1982).  Therefore, the opinion of the

Administrative Law Judge becomes final and the Full

Commission cannot review it if the petition for review is

not received within 30 days, as set forth in the statute. 

Smith v. Servomation, 8 Ark. App. 274, 651 S.W.2d 118

(1993).  Moreover, the rule of unavoidable casualty does not

apply to the failure to file a notice of appeal in a timely

manner.  Williams v. Luft Construction Co., 31 Ark. App.

198, 790 S.W.2d 921 (1990).  Burris v. Burris, 278 Ark. 106,

643 S.W.2d 570 (1982).

The opinion of the administrative law judge was filed

on July 11, 2007.  The claimant’s notice of appeal was filed

August 23, 2007.

Since the claimant’s notice of appeal was not filed

within thirty days of receipt, it was untimely filed. 

Accordingly, the claimant’s appeal must be, and hereby is

dismissed.

IT IS SO ORDERED.  

                                               
OLAN W. REEVES, Chairman

                                
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

The Majority has dismissed the claimant’s

appeal as being untimely.  The Majority has indicated

that the claimant did not file her appeal until August

23, 2007. However, the claimant indicated in

correspondence which was postmarked September 22, 2007,

that she had filed other appeals which would have been

timely.  The claimant was quite specific in her

assertions regarding her attempts to file an appeal. 

Specifically, the claimant indicated that she had made

four attempts to file an appeal before it was finally

received on August 23, 2007.  Indeed, on the date of

August 23, 2007, the claimant faxed her appeal five

times, which, in my opinion, is consistent with the

actions of someone that has previously had difficulty in

filing an appeal and  taking every step to make sure

that their appeal is received. 

Given the specificity with which the claimant

outlined her prior, unsuccessful attempts to file an

appeal, I believe that she made other timely attempts to
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file an appeal before August 23, 2007.  Accordingly, I

must respectfully dissent.

     ____________________________
PHILIP A. HOOD, Commissioner


