BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI' M NO. F403435

Rl CHARD @ BBS,
EMPLOYEE CLAI MANT

MOFFATT LOGE NG, | NC.,
EMPLOYER RESPONDENT

CAPI TAL CI TY | NSURANCE COVPANY,
| NSURANCE CARRI ER RESPONDENT

OPI Nl ON FI LED SEPTEMBER 12, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GARY DAVI S, Attorney
at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE M CHAEL E. RYBURN,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned in part,
vacated in part.

OPI Nl ON AND ORDER

The cl ai mant appeals an adm ni strative | aw judge’s
opinion filed Decenber 7, 2006. The adm nistrative |aw
judge found that the claimant’s request to return to Dr.
Chakal es was barred by the doctrine of res judicata. The
adm nistrative |law judge found that the respondents were
entitled “to reinbursenent fromthe claimant for attorney’s

fees and hearing costs associated with the Septenber 8, 2006
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hearing, as the second hearing was frivolous.” After
reviewing the entire record de novo, the Full Comm ssion
affirnms the adm nistrative |aw judge’'s finding that res
judicata, bars the claimant’s request to return to Dr.
Chakal es. W vacate the administrative |aw judge’s finding
that the respondents are entitled to rei nbursenent for
attorney’s fees and hearing costs.
. H STORY

The parties stipulated that Richard Leon G bbs, age 61
sust ai ned a conpensabl e back injury on February 28, 2004.
M. G bbs received conservative nedical treatnment begi nning
on or about March 1, 2004. A radiology report on April 16,
2004 showed “M ni mal degenerative changes at the L2-3 disc.”
Dr. WIlliamC. Go reported on April 16, 2004, “X-ray showed
no abnormality, except for nuscle spasm and degenerative
changes of the articular facet.” Dr. GO’ s inpression was
“The patient nost |ikely has back strain and it has not
resol ved yet.”

Dr. D. Bud Dickson, an orthopaedic specialist, exam ned
the claimant on May 20, 2004: “l1 have reviewed copies of x-
rays of the |unbar spine 04/16/04. They show sonme mld

degenerative changes with particular invol venent of joint
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space narrowi ng at L5-S1 facet levels. There is also sone
mld loss of lordosis. |In order to fully evaluate this
gentl eman | have to have sone additional records. Today I
do not find significant objective findings to docunent a
great deal of pathol ogy, however, his workup is

i nconplete....H s diagnosis now is osteoarthritis of the

| unbar spine and there is no clinical evidence of a
herniated disc....”

Dr. Dickson arranged an MR of the claimnt’s | unbar
spi ne, which was taken on June 17, 2004 with the foll ow ng
I npression: “1. MODERATE DESI CCATI ON OF THE L4-5 DI SC,
OTHERW SE NEGATIVE.” Dr. Dickson noted on June 30, 2004, “I
believe that M. G bbs conpl aints are not docunented
secondary to objective findings. | have given hima
conplete rel ease and he can return to unrestricted
activities. | believe this man is malingering.”

The Adm nistrator for the Conm ssion’s Medical Cost
Cont ai nnent Departnent signed a Change of Physician Order on
January 21, 2005: “A change of physician is hereby approved
by the Arkansas Wrkers’ Conpensation Conm ssion for Richard
G bbs to change fromDr. D. Bud Dickson to Dr. Harold
Chakal es[.]”
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Dr. Harold H Chakal es, an orthopaedi c surgeon
exanm ned the clai mant on February 21, 2005 and noted, “An
MRl of the |unbar spine done in June 2004 showed a
desiccated disc at L4-5. He did not bring in these filns
today. ... Conplete x-rays of the |unbar spine were nade today
and show sone early degenerative disc disease at L4-5, L5-
S1.” Dr. Chakal es diagnosed “Lunbar disc syndrome with
radi cul ar synptons, bilateral.”
Dr. Chakales wote to SE Clains Service on February 21
2005:
| saw M. Richard G bbs today in ny office for
evaluation. M. G bbs appears to have an acute
| umbar di sc syndrone with radicul ar synptons
bilaterally. | would recommend repeating the M
of the lunbar spine, as well as obtaining an
EMEZ NCV of his back and both legs. | will see him
in three weeks after these studi es have been
performed. He is still disabled. Enclosed is a
copy of ny initial history and physi cal
exam nati on
The clainmant returned to Dr. Chakal es on March 16,
2005: “He is still having a |lot of | ow back and neck pain
and is synptomatic in both areas. | think he needs to have
a repeat MRl and EMG but that has not been ordered yet. |
will see himin 4 weeks. ADDENDUM: The above recommended
di agnostic studies are necessary for ne to conplete the

eval uation.”
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The claimant testified on cross-exam nation regarding
Dr. Chakales’ treatnent, “I went to himtwce....The second
time, he didn’t do nothing to ne because he said the
i nsurance conpany wasn’t paying for it and he couldn’'t
accept nme. | just made a bumtrip up there for nothing.”

A pre-hearing order was filed on May 18, 2005. The
cl ai mant contended that he remai ned synptomatic and w shed
to “pursue the reconmmendati on of Dr. Chakal es (see his
report of February 21, 2005) for additional diagnostic
testing (repeat MR scan and EME NCV of the | ower
extremties).”

The respondents contended that additional nedical
treatment was not reasonably necessary. The respondents
contended that the clainmant had “al ready been eval uat ed by
an MRl scan and released to return to work with no
I npai rment. The respondents rely on Dr. Dickson's report of
June 30, 2004 opining that the claimant is malingering.”

The parties agreed to litigate the foll ow ng issues:
“Addi tional nedical treatnent and paynent of expenses;
controversion and attorney’s fees. All other issues are

reserved.”
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A hearing was held on June 27, 2005. The claimnt’s
attorney stated, anong other things, that
“Dr. Chakal es has indicated that in order to conplete his
eval uati on, he needs to have sone tests done; MRl and EMG
studies....Now it is ny contention that the change of
physi ci an has not been conpleted without the advent of a
conpl eted evaluation. That's what’s necessary in order for
Dr. Chakales to give us his opinion about M. G bbs’ opinion
- or situation - excuse nme - circunstance to which M. G bbs
is absolutely entitled under Arkansas workers’ conpensation
| aw. ”
The respondents’ attorney contended that “ny client has
conplied with the law. They paid for the initial evaluation
by Dr. Chakal es as required and then determ ned after his
eval uation that his treatnent was not reasonable or
necessary in relation to the injuries sustained by M.
G bbs.”

The claimant testified, “I still have pain in ny back
just like sonmething pressing against it all the tinme. Feel
like a pin or sonmething sticking in ne. It feels like

sonething’ s stretching in ny back.” The clainmant testified
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with regard to Dr. Chakales’ treatnment, “I would like to go
through with the surgery.”

The admi nistrative |aw judge filed an opinion on
Sept enber 23, 2005. The ALJ found, in pertinent part:

2. The respondents have paid all appropriate
benefits (treatnent, medication, diagnostic
testing, consultation with specialists) pursuant
to Ark. Code Ann. 811-9-508.

3. The clainmant has failed to prove by a
preponderance of the evidence that additional

medi cal treatnment with Dr. Chakal es is reasonabl e
and necessary.

The adm nistrative | aw judge denied and dism ssed the
claim

There was no appeal of the adm nistrative |aw judge’s
Sept enber 23, 2005 opi nion.

A pre-hearing order was filed on August 9, 2006. The
cl ai mant contended that the claimwas not barred by the
doctrine of res judicata “because the claimant is only
asking that Dr. Chakal es be allowed to conplete his
eval uation of the claimant. The claimant is not requesting
additional nedical treatnment. The clainmant contends the
eval uati on was inconpl ete because the respondents failed to
provide the MRl scan for Dr. Chakal es’ review. The clai mant

has now provided Dr. Chakales with the scan and requests

only an office visit.”
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The pre-hearing order reflected the respondents’
contention, “this claimis barred by the doctrine of res

judi cata and seek costs of $_ .

The parties agreed to litigate the foll ow ng issues:

“Res judicata; reasonable and necessary nedical treatnent;
respondents’ costs pursuant to Ark. Code Ann. 811-9-7814
(sic); controversion and claimant’s attorney’ s fees. Al
ot her issues are reserved.”

A hearing was held on Septenber 8, 2006. The
respondents’ attorney stated, “W are seeking costs for ne
to get ready for this hearing, drive to this hearing, be at
this hearing and drive back....That’'s gonna be $750.00....1
arrived at that as one hour preparation, one hour appearing
and four hours of driving. At six hours and ny charge to
this client is $125.00 an hour.”

The claimant testified on direct exam nation:

Q So the MRl scan that you had was, in fact,
conducted after this injury.

s that true?

A.  True.

Q Okay. Now, M. G bbs, Dr. Chakales, as we
menti oned, was wanting to have some nore testing
done. Now, have you l|located those tests and tried

to make arrangenents for the filns to be sent to
Dr. Chakal es’ office?
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A. Yes. | called Texas and | asked them about
sending ne the film He said he couldn’t send
themto ne but he would send themto the doctor.
So that’s what he sent themto....

Q And do you understand that what we are asking
Judge Hogan to do is to order the insurance people
to allow Dr. Chakales to review that file and give
a report in connection with that film You

under stand that?

A Yes sir.

Q Oherwise, Dr. Chakal es doesn’t have any
testing available to himto review

I s that your understandi ng?

A.  Yes.

Q Okay. M. Gbbs, the problens that you were
tal ki ng about in your back and in your buttock
area, are you still having those problens today?

A. | still have them

The admi nistrative |law judge filed an opinion on

December

7, 2006. The ALJ found, in pertinent part:

2. In a previous opinion filed June 27, 2005 it
was determ ned that the clainmant was not entitled
to return to Dr. Chakal es as further nedica
treatnment (including doctor visits, diagnostic
testing, evaluation; prescriptions, mleage
expenses etc), was unreasonabl e and unnecessary.
3. The claimant’s request to return to Dr.
Chakal es at the second hearing, held on Septenber
8, 2006, is barred by the doctrine of res
judicata.

4. The respondent is entitled to reinbursenent
fromthe claimant for attorney’s fees and hearing
costs associated with the Septenber 8, 2006

heari ng, as the second hearing was frivol ous.
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The clai mant appeals to the Full Comm ssion.

1. ADIJUDI CATI ON

A. Res Judicata

The purpose of the res judicata doctrine is to put an
end to litigation by preventing a party who had one fair
trial on a matter fromrelitigating the matter a second
time. Cox v. Keahey, 84 Ark. App. 121, 133 S.W3d 430
(2003), citing Brandon v. Arkansas W. Gas Co., 76 Ark. App.
201, 61 S.W3d 193 (2001). Res judicata applies where there
has been a final adjudication on the nerits of the issue by
a court of conpetent jurisdiction on all matters litigated
and those matters necessarily within the issue which m ght
have been litigated. Beliew v. Stuttgart Rice Mill, 64 Ark.
App. 334, 987 S.W2d 281 (1998). The key question regarding
the application of res judicata is whether the party against
whom the earlier decision is being asserted had a full and
fair opportunity to litigate the issue in question. Cater
v. Cater, 311 Ark. 627, 846 S.W2d 173 (1993).

In the present matter, the Full Comm ssion affirns the
adm nistrative law judge's finding that the issue of the
claimant’s entitlenent to additional treatnment with Dr.

Chakal es is res judicata. Followi ng his conpensable injury,
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the claimant eventually received a change of physician
allowing himto see Dr. Chakales. The clainmant treated with
Dr. Chakal es on February 21, 2005. The respondents paid for
this initial evaluation with Dr. Chakales, thus fulfilling
their obligation to provide reasonably necessary nedi cal
treatment pursuant to Ark. Code Ann. 811-9-508. See, wal-
Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153
(2003). The cl ai mant subsequently contended that he was
entitled to additional diagnostic testing to be provided by
Dr. Chakal es and the parties agreed to litigate the issue of
additional nedical treatnment. At the hearing held on June
27, 2005, the claimnt contended that he was entitled to
addi tional treatnment with Dr. Chakal es.

The adm nistrative |aw judge filed an opinion on
Sept enber 23, 2005, and found that the claimant did not
prove he was entitled to additional treatnment with Dr.
Chakal es. The claimant did not appeal the adm nistrative
| aw judge’ s Sept enber 23, 2005 opinion. The clai mant now
contends that Dr. Chakales did not “conplete his
eval uation.” Nevertheless, the record shows that the
respondents paid for the claimant’s initial visit with Dr.

Chakal es. See, Brown, supra. The claimant did not appeal
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the adm nistrative | aw judge’s finding on Septenber 23, 2005
that additional treatnment with Dr. Chakal es was not
reasonably necessary. The clainmant had full and fair
opportunity to litigate additional treatnment with Dr.
Chakal es. This issue is res judicata, and we affirmthe
deci sion of the administrative |aw judge.

B. Costs/ Sanctions

The respondents’ attorney stated at hearing that he was
entitled to “costs” for tinme spent preparing for hearing,
appearing at the hearing, and driving to and fromthe
heari ng. Counsel on appeal cites Ark. Code Ann. 811-9-714,
whi ch provides for an assessnent of costs when a proceedi ng
has been instituted w thout reasonabl e grounds. However,
there is no provision in Ark. Code Ann. 811-9-714 for an
award of attorney’ s fees. See, Couch v. First State Bank,
49 Ark. App. 102, 898 S.W2d 57 (1995). The respondents
also cite Ark. Code Ann. 811-9-717:

(b) Appropriate sanctions, including the anmount of
reasonabl e expenses and attorney’s fees, may al so
be i nposed against a party or its attorney which,
W t hout good cause shown, fails to appear for a
heari ng, deposition, or any other matter schedul ed

by the conm ssion or adm nistrative |aw judge, or
frivolously joins another party.
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In the present matter, although the Full Conm ssion has
found that the clainmant’s request for nedical treatnment is
res judicata, there is no indication that the clai mant
“frivolously joined another party.” Nor does the record
show that the claimant’s attorney filed a claimthat was not
grounded in fact. See, Johnson v. Triple T Foods, 55 Ark.
App. 83, 929 S.W2d 730 (1996). The Full Conmm ssion
therefore vacates the adm nistrative law judge s finding, in
the instant matter, that the respondents are entitled to
rei mbursenent for attorney’s fees and hearing costs.

Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms the adm nistrative | aw judge’s
finding that the claimant’s request to return to Dr.
Chakal es is barred by the doctrine of res judicata. W
vacate the adm nistrative |aw judge's finding that the
respondents are entitled to reinbursenent for attorney’s
fees and hearing costs. This claimis denied and di sm ssed.

IT 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner
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Commi ssi oner Hood concurs and di ssents.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| nmust respectfully concur in part and di ssent
in part fromthe Majority opinion. Specifically, |
concur with the Majority’s opinion that the respondents
are not entitled to costs pursuant to Ark. Code Ann
§11-9-714 or Ark. Code Ann. 811-9-717. However, | nust
respectfully dissent fromthe finding that the doctrine
of res judicata applies and that the claimant is
therefore not entitled to additional nedical treatnent.

| now wite separately to briefly el aborate on
the i ssue of whether the respondents are entitled to
costs pursuant to Ark. Code Ann. 811-9-717. The only
basis that | can see in the Judge’s Opinion for finding
that the claimwas frivolous was that the claimant did
not prevail. As previously indicated, | believe that the
claimant’s clai mshoul d not have been barred. However,
i rregardl ess of whether one agrees with that opinion,
believe that nore evidence is necessary to justify an
award of costs and attorney’'s fees to the respondent.
Fromny review of prior decisions of this Comm ssion, it

has been stated that, after a claimhas been di sm ssed
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for lack of prosecution, a claimant or their attorney
can be sanctioned for imediately refiling the claim
when no dispute exists and there is no intention to

pursuing it to a hearing. See Johnson v. Triple D

Inc., Full Comm ssion Opinion, January 11, 1995
(E219745); CGore v. National Pizza Conpany, Ful

Comm ssi on Qpi nion, February 7, 1997 (E404917).

| believe that this case falls well short of
that standard. Here, the claimant’s attorney, gave a
good faith argunent, that the issue presented here was
different than the issue dealt with in the Septenber 23,
2005 decision. Wiile he ultimately did not prevail in
that regard, it does not appear to ne that this argunent
was nmade wi thout reasonable cause. Further, there is no
finding that either the claimant or his attorney failed
to review or read the claimdocunents or that the
claimant’ s attorney did not believe that their argunent
was Wi thout nmerit under existing law or that it was
filed for any inproper purposes such as delay or
harassnment. |If failing to convince an Admi nistrative
Law Judge or the Commi ssion to rule favorably was the
basis for an award of costs or attorney’'s fees, then the

award of such benefits would becone routine. In ny
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opi nion, before such a harsh action is taken, it nust be
apparent that the actions of the claimnt and his
attorney in filing the clai mwere nmade know ng t hat
there was no basis for the claimor that it was nmade for
an inproper purpose. In this case, there is sinply no
basis for reaching such a concl usion.

Therefore, | respectfully concur in part and

di ssent in part.

PH LI P A HOOD, Comm ssi oner



