BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAIM NO. F108515

WADE W FINLEY, JR , (DECEASED), EMPLOYEE CLAI MANT
FARM CAT, |INC., EMPLOYER RESPONDENT NO. 1
CUNNI NGHAM LI NDSEY, TPA RESPONDENT NO. 1

DEATH & PERVANENT TOTAL
DI SABI LI TY TRUST FUND RESPONDENT NO. 2

OPINION FILED NOVEMBER 27, 2007

Upon review before the FULL COW SSI ON, Little Rock, Pul aski
County, Arkansas.

Cl ai mant represented by HONORABLE KENNETH E. BUCKNER,
Attorney at Law, Pine Bluff, Arkansas.

Respondent No. 1 represented by HONORABLE LEE MULDROW
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by HONORABLE DAVI D PAKE,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

Respondents No. 1 appeal fromthe decision of the
Adm ni strative Law Judge finding that Wade Finley Il was
whol | y and actual |y dependent upon the deceased enpl oyee at
the tinme of his death. Claimant filed an untinely cross
appeal on the issue of average weekly wage. In an Order
filed March 14, 2007, claimnt’s cross-appeal was di sm ssed.

Based upon our de novo review of the entire record and
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wi thout giving the benefit of the doubt to either party, we
find that the claimant has failed to neet his burden of
proof. Therefore we find that the decision of the
Adm ni strative Law Judge nust be reversed and this claimfor
dependency benefits denied and di sm ssed.

The facts in this claimare not in dispute. Wade
Finley Jr. was an enpl oyee of respondents on July 19, 2001,
when he sustained an el ectrocution injury resulting in his
death. At tine of his death, the claimant was married to Any
Finley and the couple had no children. In April of 2001, the
Fi nl eys consulted the Departnent of Cbstetrics and
Gynecol ogy at UAMS for the purpose of assisting Ms. Finley
in becom ng pregnant. On June 27, 2001, Ms. Finley underwent
transvagi nal egg retrieval which were subsequently joined
with the claimant’s spermin a | aboratory setting, creating
10 enbryos or zygotes. Two enbryos were inplanted into
Ms. Finley' s uterus on July 2, 2001, but ultimately resulted
in mscarriage. O the remaining eight enbryos, four were
frozen or cryopreserved, and four did not survive and were

di scarded. On June 26, 2002, approxinmately el even nonths
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after the

claimant’s death, Ms. Finley returned to UAMS to

undergo another In Vitro Fertilization procedure.

thawi ng the four remaining enbryos, two were not viable.

Upon

remai ni ng two vi abl e enbryos were inplanted into M.

Finley’s uterus resulting in a singleton pregnancy. Wade

Finley I11

was born on March 4, 20083.

The

During her pregnancy, Ms. Finley obtained a court

order fromthe GCrcuit Court of Lonoke County establishing

paternity.

The Order enter February 14, 2003, stat

That upon delivery of the child,
borne by the Petitioner Any R Finley -
now pregnant, that the State Registrar
of the Arkansas Departmnent of Health,
Division of Vital Records, shall enter
and state upon the certificate of birth
that Wade W Finley, Jr., now deceased,
is the father of this child;

And that, thereafter, all State and
Federal Agencies of the United States of
Anerica, shall uphold the findings of
this Court’s conclusion of paternity -
in Any R Finley the nother and Wade W
Finley, Jr. the father - for any and all
| awf ul purposes; and, that this child is
the legitimate child of Anry R Finley
and Wade W Finley, Jr. for any and al
| awf ul purposes, both State and Federal .

es:
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Accordingly, it is undisputed that Wade Finley 111
Is the legitimate child and heir of the claimant. However,
It Is not our duty to determne legitinmacy; rather, we are
charged with determ ning whether at the tinme of claimant’s
death, Wade Finley Il was a person wholly and actually
dependent upon the claimant. A .C. A 8§ 11-9-527(c) and (h).
The Adm nistrative Law Judge and the parties cite several
cases whi ch address whet her posthunously conceived chil dren
qualify as “children” within the definition of the Soci al
Security Act. In each of the cases cited, the issue involved
l egitimacy and intestacy |aw and consent. Legitinacy,
I ntestacy, inheritance, and consent are not at issue.
Consequently these cases have no persuasive authority.
Moreover, as this is an issue of first inpression, there is
no authoritative case lawto follow.

A.C.A 8 11-9-704(c)(3) specifically provides that
“Adm ni strative | aw judges, the conm ssion, and any
review ng courts shall construe the provisions of this

chapter strictly.” In Lawhon Farm Services v. Brown, 335

Ark. 272, 984 S.W2d 1 (1998) the Suprene Court stated:
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“...conpensation for the death of an enpl oyee shal

Strict construction nmeans narrow
construction. Arkansas Conference
Seventh Day Adventists v. Benton Gty
Board of Equalization, 304, Ark. 95, 800
S.W2d 426(1990), and Thomas v. State,
315 Ark. 79, 864 S.W2d 835(1993), we
wote that strict construction requires
that nothing to be taken as intended
that is not clearly expressed. The
doctrine of strict construction is to
use the plain neaning of the | anguage
enpl oyed. Hol aday v. Fraker, 323 Ark.
552, 915 S. W 2d 280(1996). Even when
statutes are to be strictly constructed,
however, they nust be construed in their
entirety, harnonizing each subsection
where possible. MenArk Pallet Co. v.

Li ndsey, 558 Ark. App. 309, 950 S.W2ad
468 (1997).

A .C.A 8 11-9-527(c) provides in pertinent part,

be paid

to those persons who were wholly and actual |y dependent upon

t he deceased enpl oyee. ..

dependency shal

injury.”

be determ ned as of the tine of the

Furthernore, “All questions of

A.C A 8§ 11-9-527(h). We may not liberalize,

broaden, or narrow these provisions. A C. A 8§ 11-9-1001. The

I ssue presently before this Comm ssion is whether Wade

Finley I11

was wholly and actual ly dependent upon the

claimant on July 19, 2001. The answer to this question is
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“No.” On July 19, 2001, Wade Finley IlIl was not a person
nor a child and therefore could not have been a "person
whol |y and actually dependent upon the claimnt.”

The Arkansas Wrkers’ Conpensation Act does not
define the term“person” as used in section 527. However,
section 527 does lists individuals that may receive
dependency benefits as: w dow, w dower, child, parent,
brot her, sister, grandchildren, and grandparent. A “child”
is defined as “a natural child, a posthunous child, a child
| egal |y adopted prior to injury of the enployee, a
stepchild, an acknow edged illegitimate child of the
deceased or of the spouse of the deceased, and a foster
child.” As Wade Finley IIl is a posthunous child of the
claimant’s, it nust then be determined if “at the tine of

the claimant’s injury,” this posthunous child fell within
this definition. Again, the answer is “No.”

It is undisputed that at the tinme of the
claimant’s injury, Ms. Finley was not pregnant; she was not
expecting to bear the clainmant’s posthunous child. The

stipulated facts unquestionable reveal that, at best, at the
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time of the claimant’s injury, the Finleys had potentially
four frozen zygotes or enbryos. The future status of these
zygotes or enbryos was unknown on July 19, 2001.
Nevert hel ess, it cannot be argued that these zygotes or
enbryos rose to the level of a person within the neaning of
the law. Even the Arkansas crinminal code does not recognize
an “unborn child” as a “person” unless it is “in utero at
any stage of developnment” or until it is a “living fetus of
twel ve (12) weeks or greater gestation.” A C A § 11-5-
102(13)(B)(i)(a) and (b). As the zygotes or enbryos were
cryopreserved at the tine of the claimant’s death, they did
not rise to the definition of a person on that date; they
were not in utero, nor were they a living fetus at |east
t wel ve weeks of age. Moreover, the Consent Form signed by
the Finleys on May 1, 2001, clearly advised themthat “The
| egal status of frozen enbryos is not known.” Thus, at the
time of consent, the claimant and his spouse were put on
notice as to the unknown | egal status of frozen enbryos.
Accordingly, strictly construing the Act, we find

that at the tinme of the claimant’s death, the only person or
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persons wholly and actually dependent upon the clai mant was
Any Finley, his wife. On July 19, 2001, the frozen zygotes
or enbryos were not in utero nor were they a living fetus of
at | east twelve weeks, and could not therefore be classified
as a posthunous child at that tine. Therefore, follow ng the
| egi slative mandate to strictly construe the workers’
conpensation act, we find that the claimnt has failed to
nmeet his burden of proof.

IT 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

The respondent appeal ed the Adm nistrative Law
Judge’ s Decenber 27, 2006 opinion, finding that the
preponderance of the evidence establishes that Wade Finl ey,

11, had a reasonabl e expectation of support fromhis
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father, the deceased claimant, and that Wade Finley, II1, is
entitled to dependency benefits pursuant to AC A 8 11-9-
527(c) (1987). The Majority erroneously reversed the

Adm ni strative Law Judge’ s findings and concl uded that the
clai mant did not neet the required burden of proof. Based
upon a de novo review of the record inits entirety, | find
Wade Finley, Il1l, had a reasonabl e expectation of support
fromhis father, the deceased claimant, and that Wade
Finley, Ill, is entitled to dependency benefits pursuant to
A .C.A 8 11-9-527(c)(1987). Furthernore, | find that the
claimant did neet the required burden of proof. As such, |
nmust respectfully dissent.

On April 2, 2001, the Finleys consulted with the
Department of Cbstetrics and Gynecol ogy at University of
Arkansas for Medical Sciences regarding in vitro
fertilization (IVF) procedures to assist the couple in
giving birth to a child after several years of unsuccessfu
attenpts to conceive and consultation with fertility
experts. On May 1, 2001, Wade and Any Finley signed a

consent formagreeing to participate in the |IVF and enbryo
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transfer (IVF/ ET) procedure. The |VF/ ET consent form set out
four steps of the procedure:

1. Devel opnent of ovarian follicles,
i.e. the ripening of eggs.

2. Transvagi nal ultrasound gui ded
aspiration of the oocytes (eggs).

3. Fertilization and devel opnment of the
enbryo.

4. Transfer of the enbroys back into
your uterus.

The | VF/ ET consent form al so provided a section
dealing with Patient Billing and I nsurance. The | VF/ ET

consent form states:

| f your insurance or HMO does not cover

| VF, you will be asked to nake a deposit
equi valent to the cost of an average |VF
cycle prior to your egg retrieval. The
estimated cost of for a single |IVF cycle
is between $8,000 and $9, 000 dol | ars.
Thi s i ncludes physician fees, nedication
charges, ultrasounds, blood tests,
enbryo culture fees, cryopreservation
etc. The actual hospital and physician
charges incurred will be applied to your
deposit. Any funds renmaining in your
account at the end of your |IVF active
cycle will be refunded. If your charges
exceed your deposit, you will be billed
for the balance at the end of your
active cycle. You will receive current
itemized statements of charges every
month from both the University Hospital
and Medical College Physician’s Group
(MCPG) . You may not receive a final
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statenment for all active cycle charges
until up to 60 days after the cycle
ends. Any refund due to you after an
active cycle should be received by you
approximately 60 days fromthe date of
the last |IVF cycle charge. (Enphasis
added) .

In addition, on the sanme date, the Finleys also signed a

separate consent formfor participation in the |IVF program

and human enbryo cryopreservation program This contract

states:

Each of you hereby agrees and

acknow edge that any of your sperm egg,
or enbryo(s) which the physician

determ nes the exercise of reasonable
medi cal judgnment are non-viable or

ot herwi se not nedically suitable for
cryopreservation or enbryo transfer may
be di sposed in accordance with the

Uni versity Hospital policy.

kkkkkikkikk*

You shoul d understand that there is a
fee for freezing the enbryos and a
monthly storage fee. You will be
informed of the exact anobunt of this fee
at the time the cryopreservation is
performed. It is expected that this
monthly fee will be paid in a tinely
manner .
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On June 27, 2001, thirty-one (31) eggs were
harvested from Ms. Finley's ovaries and ten of them were
fertilized with the spermof M. Finley. On July 2, 2001,
two (2) of the fertilized enbryos were inplanted into her
uterine cavity and four (4) remaining fertilized enbryos
were stored by cryopreservation at a tenperature of -196 C
to sustain the viability of the fertilized eggs. Al though a
pregnancy was confirned, Ms. Finley had a very early
m scarriage approxi mately two weeks after the first |VF
transfer procedure.

On July 19, 2001, Wade Finley, Jr. was killed as a
result of an electric shock while washing his conpany truck
with an electric power washer. At her husband s death, Amy
Finley contacted the clinic to notify them of her husband’ s
death and to confirmthat the enbryos would remain frozen

On June 26, 2002, approxinmately el even nonths
after the death of Wade Finley, the two remai ning viable
enbryos were transferred into Any Finley' s uterus resulting
in a positive pregnancy test for a single pregnancy on

July 10, 2002, and confirmed by ultrasound on July 26, 2002,
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with an estinmated due date of March 14, 2003. On
February 14, 2003, paternity of the unborn child to be borne
by Any R Finley was declared by Order of the Crcuit Court
of Lonoke County, Arkansas, to be Wade W Finley, Jr., now
deceased, as the father of the child. In addition, the
Circuit Court ordered that “all state and federal agencies
of the United States of Anerica shall uphold the findings of
this Court’s conclusion of paternity” — concluding that the
child was the
legitimate child of Any R Finley and Wade W Finley, Jr.,
“for any and all |awful purposes”. On March 4, 2003,
approxi mately twenty nonths after the death of Finley, his
child, Wade Finley, 1Il, was born

The Majority erroneously found that the
preponder ance of the evidence does not establishe that Wade
Finley, 111, had a reasonabl e expectation of support from
his father, the deceased claimant, and that Wade Finl ey,
11, is entitled to dependency benefits pursuant to A C A 8§

11-9-527(c) (1987).
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The first issue at hand is who has been determ ned
to be the biological father of Wade Finley, I11. However,
this matter is seem ngly not disputed due to an Order of the
Circuit Court of Lonoke County, Arkansas, which found Wade
W Finley, Jr., now deceased, to be the father of the child.
In addition, the Crcuit Court ordered that “all state and
federal agencies of the United States of America shal
uphold the findings of this Court’s conclusion of paternity”
— concluding that the child was the legitimte child of Any
R Finley and Wade W Finley, Jr., “for any and all | aw ul
pur poses.” As such, the issue of Wade Finley, Ill’s
paternity is now undi sputable and is not on appeal.

The second, and perhaps nost inportant issue at
hand, is when the enbryo becane viable. If it is found that
t he enbryo was vi abl e when concei ved, then benefits nust be
awar ded. Ark. Code Ann. 8§ 11-9-527(c) provides in pertinent

part, conpensation for the death of an enpl oyee shal
be paid to those persons who were wholly or actually
dependent upon the deceased enpl oyee...” Furthernore, “Al

guestions of dependancy shall be determ ned as of the tine
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of injury.” Ark. Code Ann. 8§ 11-9-527(h). | find that the
enbryo becane viable at conception, which occurred during
the claimant’s lifetime, and therefore, the enbryo was
whol |y and actually dependant at the tinme of injury.

Ark. Code Ann. § 28-9-209(c) states:

Any child conceived followng artificial

insem nation of a married woman with the

consent of her husband shall be treated

as their child for all purposes of

i nt est at e successi on.

The term “conception” is defined in The Anerican
Heritage Dictionary of the English Language (4'" Edition) as
fol | ows:

(A) Formation of a viable zygote by the

union of the male spermand fenal e ovum

fertilization.

(B) The entity forned by the union of

the mal e sperm and the fenal e ovum an

enbryo or zygote.
Dorland’ s Illustrated Medical Dictionary (30'" Edition)
defines “conception” as follows:

The fertilized ovum the resulting cel

fromthe union of the male and fenal e

ganmete (sperm and ovun) nore precisely,
the cell after synopsis at the
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conpletion of fertilization until the
first cleavage.

It is therefore determ ned that under current
Arkansas |law that a child is conceived when the sperm and
the egg are joined. The claimant gave his consent on May 1,
2001, for conception to occur between his spermand his
wi fe's egg. The enbryos becane viable at conception. This is
evi denced by the fact that thirty-one (31) eggs were renoved
and fertilized, but only ten (10) renmined viable after
being fertilized with the claimant’s sperm Those ten (10)
enbryos were then frozen, which the claimant consented to.
As such, the enbryo, a viable being, nust be a dependant at
the tinme of injury.

Furthernore, the Finleys also signed a separate
consent formfor participation in the |IVF program and human
enbryo cryopreservation program This contract states:

Each of you hereby agrees and

acknow edge that any of your sperm egg,

or enbryo(s) which the physician

determ nes the exercise of reasonable

medi cal judgnment are non-viable or

ot herwi se not nedically suitable for

cryopreservation or enbryo transfer may

be di sposed in accordance with the
Uni versity Hospital policy.
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This contract determ nes that the physicians determ ne
whet her an enbryo is either viable or non-viable. Enbryos
that are non-vi able are destroyed. The enbryo that resulted
in Wade Finley, 11, was not destroyed, further evidencing
that the physicians felt himto be a viable being.

The Majority found that even though Wade Finl ey,
11, is a posthunous child of the claimnt’s, he does not
fall within the definition of a “child” at the tine of the
claimant’s injury. A “child” is defined as “a natural child,
a posthunous child, a child legally adopted prior to the
injury of the enployee, a stepchild, an acknow edged
illegitimate child of the deceased or of the spouse of the
deceased, and a foster child.” The Majority erroneously
determ ned that because the claimant’s wife was not pregnant
at the time of the injury, that the child was not a “person”
wi thin the neaning of the | aw

The Mpajority’s argunent is erroneous at best.
First, even the Majority cites the fact that the Arkansas

Wr kers’ Conpensati on Act does not define the term “person”

as used in Ark. Code Ann. 8 11-9-527(h). Therefore, it
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cannot be presunmed or speculated that the enbryo is not a
person or viable being. In fact, a child is a “person”
because under Arkansas |law, a child is conceived when the
spermand the egg are joined, creating an enbryo. As such,
an enbryo is a viable being or person under the |aw.

Second, the Majority cites a crimnal statute
whi ch does not recogni ze an unborn child as a person unl ess
it is “in utero at any stage of developnent” or until it is
a “living fetus of (12) weeks or greater gestation.” Ark.
Code Ann. 8§ 11-5-102(13)(B)(i)(a) and (b). Cearly the
crimnal statute’s intent is not relevant in this particular
case, due to the sheer fact that it is primarily dealing
with the legality and/or illegality of an abortion. Just
because abortion is legal within the first twelve (12) weeks
of conception does not nean that the enbryo is not viable or
a “person.” Additionally, this argunment proposes that a
wi fe, less than twelve weeks pregnant at the tinme of her
husband’ s death, woul d be precluded fromrecovering benefits
for that child under workers’ conpensation. Not only is that

an ethically imoral decision for this Conm ssion to nake,
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but it stands to reason that this Conmm ssion would not find
that a pregnant woman | ess than twel ve weeks pregnant at the
time of her husband’s death, would be precluded from
recovering benefits.

Furthernore, it appears that |aws enacted by civil
courts are nore pertinent to this particular situation than

| aws enacted for crimnal courts. In Aka v. Jefferson

Hospital Association, 344 Ark. 627, 42 S.W3d 508 (2001),

the Suprene Court of Arkansas found that a viable fetus is a
“person” within the nmeaning of the Arkansas wongful death
statute. The Court in Aka relied upon the passage of
Amendnent 68 in 1988 which declares that “[t] he policy of
Arkansas is to protect the life of every unborn child from
conception until birth, to the extent permtted by the
Federal Constitution.” (Enphasis added). Ark. Const. Anend.
68, 8 2. Additionally in Aka, the Court found that by
Federal interpretation, the state’s interest in protecting

the life of a fetus begins at viability. See Planned

Par ent hood of Southeastern Pa. v. Casey, 505 U S. 833 (1992)

(plurality). It is therefore apparent that under Aka, which
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relied heavily on federal interpretations, that the enbryo
in the present matter, which began at conception and was
determ ned vi able by nedical staff, should be considered a
“person” within the nmeaning of the |aw.

It is therefore evident that the enbryo is a
viable being. First, a child was concei ved when the enbryo
was formed. Second, the enbryo was viabl e because it was not
destroyed by the physicians pursuant to the contract. Third,
recent case lawin civil courts dealing with the w ongful
death of a fetus and relying heavily on federal
constitutional interpretation, have found that a viable
fetus is a “person” within the nmeaning of the | aw

The third issue in the present case is whether the
vi abl e enbryo was wholly and actually dependent upon the
claimant. To establish entitlenent to dependency benefits in
Arkansas, the child nust establish that at the tinme of the
injury he was “whol ly and actual |y dependent upon the

deceased enpl oyee.” Roach Mg. Co. v. Cole, 265 Ark. 908,

582. S.W2d 268 (1971). The Arkansas Courts have hel d that

dependency is a question of fact rather than a question of
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law, and the issue is to be resol ved based on the facts

present at the tinme of the conpensable injury. Roach M qg.

Co. v. Cole, supra; Hoskins v. Rogers Cold Storage, 52 Ark

App. 219, 916 S.W2d 136 (1996); Fordyce Concrete v. @Garth,

84 Ark. App. 256, 139 S.W3d 154 (2003). Due to the fact
that the enbryo was viable at the time of the clainmant’s
injury, the Conmm ssion nust deci de whet her the enbryo was
whol | y and actual ly dependent upon the claimant. | find that
the enbryo was wholly and actual |y dependent upon the
claimant at the tine of the injury.

The Arkansas Supreme Court has held that the term
“whol |y dependent” applies to those ordinarily recognized in
| aw as a dependent and thus created a “concl usive
presunption that a mnor child is wholly dependent upon a

parent.” Doyle's Concrete Finishers vs. Mppin, 260 Ark.

167, 594 S.W 2d 243 (1980). Persons who are ordinarily
recogni zed in | aw as dependents, including a wife and
children, and to whomthe enpl oyee owes a duty of support,

are “whol |y dependent under our workers’ conpensation |aw.”
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Porter Seed Cleaning, Inc. v. Skinner, 1 Ark. App. 230, 615

S.W2d 380 (1981); Fordyce Concrete vs. Garth, supra.

“Actual |y dependent” does not require total
dependency. The Arkansas Court of Appeals has held that a
child needs not to have received support fromhis father to
be entitled to benefits; he needs only establish “a

reasonabl e expectation of support.” Porter Seed C eaning,

Inc. v. Skinner, supra, (mnor child awarded dependency

benefits where parents separated prior to father’s death and
father provided partial support w thout court order);

Bankston v. Prinme West Corp, 271 Ark. 727 (Ark. App. 1981)

(a child deni ed dependency benefits since deceased was not
her natural father and did not support her at tine of his
death; a legitimate child deni ed dependency benefits in

|l ight of evidence that he was never supported by father from
birth; and a illegitimte child awarded dependency benefits
based on reasonabl e expectation of support in |ight of

evi dence of continuing relationship and financial support

prior to father’s death).
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In Lawhon Farm Servs. v. Brown, 335 Ark. 272, 984

S W2d 1 (1998), the Arkansas Supreme Court declined to
apply dictionary definitions to the words “wholly” and
“actual ly” and upheld the Comm ssion’s award of death
benefits where the deceased did not have custody of the
children and did not pay court-ordered child support but
contributed to their welfare by spending noney to hel p buy
their groceries, school supplies, and ot her expenses. See,

Fordyce Concrete v. Garth.

In Roach Mg. Co. v. Cole, the Arkansas Suprene

Court not only affirmed the denial of dependency benefits to
a wdow that made no effort to seek support from her
estranged husband, but also affirmed the award of benefits
to the minor child on the basis that the child had a
“reasonabl e expectation of support”. The Court observed that
the child was not able to act for herself during her
father’s absence and her necessary expenses would naturally
i ncrease as she grew older, with the concurrent possibility
t hat her nother would not be able to maintain the child in

“her accustoned node of living.”
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In the present case, the preponderance of the
evi dence establishes that Wade Finley, Il1l, is the natural
son of the decedent although he was born posthunously.
Al though it is clear that the child wll never live with his
natural father, there is evidence that his father intended
to provide support for him In the |IVF Consent Form executed
by Wade Finley, Jr. on May 1, 2001, he acknow edged and
agreed, as foll ows:

|, Wade Finley, the husband of Any
Fi nl ey, acknow edge that | have fully
revi ewed and understand the contents of
this consent form | have had the
opportunity to discuss it with the
physi ci ans. | have had the opportunity
to ask questions, and they have been
answered to ny satisfaction. | also
consent to have a sanple of ny senen
(spermycol l ected by masturbation to
fertilize the eggs obtained fromny

wife. I wll recognize any children born
after the I'VF procedure as ny legitinmate
of f spring.

At the sane tinme, Wade and Any Finley executed a Control and
Di sposition of Enbryo(s) Statenent providing that control

and direction of disposition of any enbryos resulting from
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the insem nation of the tissues remained with the couple or
surviving single parent.

Furthernore, the Finleys also signed a consent
formfor participation in the |IVF program and human enbryo
cryopreservation program This contract states:

You shoul d understand that there is a

fee for freezing the enbryos and a

monthly storage fee. You will be

i nfornmed of the exact amount of this fee

at the time the cryopreservation is

performed. It is expected that this

monthly fee will be paid in a tinely

manner .

As such, the claimant was providing nonthly preservation
fees to keep the enbryos frozen. Had the clai mant not
continued paying this fee every nonth, the enbryos would
have been destroyed. This is evidence that the enbryos were
whol | y and actual ly dependent upon the claimant at the tine
of the injury.

Additionally, it is also inportant to note that
under current state |law and recent United States Court of

Appeal s decisions, a viable enbryo woul d be considered to be

dependent upon a deceased parent. Since 1987, it has been
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statutorily mandated in Arkansas that all accident and
heal th i nsurance conpanies include in vitro fertilization as
a covered expense. Ark. Code Ann. 8§ 23-85-137(a); 23-86-
118(a). The Legislature has provided that a child conceived
through artificial insemnation of a married woman is to be
treated as the legitinmate child of both the husband and the
wife. Ark. Code Ann. 8§ 28-9-209 (C) provides, in pertinent
part:

Any child conceived following artificial

insem nation of a married woman with the

consent of her husband shall be treated

as their child for all purposes of

i nt estate succession. Consent of husband

is presunmed unless the contrary is shown

by cl ear and convi nci ng evi dence.
Further, Ark. Code Ann. 8§ 28-9-210 (a) provides that
“post hunmous descendants of the intestate conceived before
his or her death but born thereafter shall inherit in the
same manner as if born in the lifetine of the intestate”.

The United States Court of Appeals for the Ninth
Circuit, in a Social Security case originating from Arizona,

hel d that posthunously conceived children generally qualify

as “children” within the definition of the Social Security
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Act and were presuned to be dependent for purposes and
entitlenent to child s insurance benefits since they were

| egitimate under applicable Arizona law. Gllett-Netting,

et.al. vs. Jo Anne B. Barnhart, 371 F. 3d 593, (9w Cir

2004) .

In Gllett-Netting, the father was di agnosed with

cancer after his wife had begun fertility treatnents using
her husband’s sperm He del ayed the start of chenot herapy
until after he had a chance to deposit his spermat the

Uni versity of Arizona Health Science Center. He died two
months | ater and after his death, his wife finally becane
pregnant using |IVF and gave birth to twi ns ei ghteen nonths
after his death. After his death, the nother filed an claim
for child s survivor benefits under the Social Security Act.
The Administrative Law Judge denied the benefits finding
that the twins were not dependent on the father at the tine
of his death since they were not in existence. The

Adm ni strative Law Judge was affirnmed by the United States
District Court for the District of Arizona. The N nth

Crcuit reversed the district court, holding that the tw ns
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were the father’'s legitimate children and were concl usively
deened dependent upon the father at the tinme of his death.
In so holding, the Ninth Grcuit Court of Appeals noted that
it was not necessary to reach the argunent that to deny
benefits to posthunously conceived children would violate
the children’s right to equal protection. 371 F.3d 593 (9

Cir. 2004); _Wodward v. Commir of Soc. Sec., 760 N.E 2d 257

(Mass. 2002) (holding that a posthunously conceived child
could inherit froma deceased sperm donor under

Massachusetts intestacy | aw where parentage is established
and the donor consented both to reproduce posthunously and

to support any resulting child); Stephan v. Commir of Soc.

Sec., 386 F.Supp. 1257 (M D. Fla 2005) (post hunously-
concei ved child denied benefits based on Florida inheritance

| aws specifically requiring provision in decedent’s wll for

support of child); See, Goria J. Banks, Traditiona

Concepts and Nontraditional Conceptions: Social Security

Survivor’'s Benefits for Posthunmously Conceived Children, 32

Loy. L.A L. Rev. 251 (1999); Also see, Julie E. Goodw n,

Not All Children are Created Equal: A Proposal to Address
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Equal Protection |Inheritance R ghts of Post hunously

Conceived Children, 4 Conn. Pub. Int. L.J. 208 (2005);

Carole M Bass, What if You Die, And Then Have Chil dren?,

Trusts & Estates (April, 2006) 21, 25 (listing Arkansas as
one of twelve states that provide that a child conceived
before death, but born alive afterwards, is treated as
living at decedent’s death and is entitled to inherit no
matter when, after the parent’s death, the child is born).
Under current Arkansas law, there is no |egal
presunpti on of dependency. Likew se, there is no statutory
requi renent under the Arkansas Wrkers’ Conpensation Act
that a posthunmous child be born within a certain limt of
time after the death of the injured worker or that the
deceased consented to reproduce posthunously. Nor is there a
requi renent that the support of the posthunous child be
provided for in the decedent’s will. Wiile the particul ar
facts of the case at hand nay be a situation not
contenplated by the Legislature, it seens unlikely that the
Legislature is not famliar with the | egal issues arising

fromthe various assisted reproductive technologies in |ight
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of their actions regardi ng mandated i nsurance for |VF
procedures and intestate succession | aws which protect the
rights of children born through artificial insemnation.

In Iight of the preponderance of the evidence,
find that it is reasonable to conclude that \Wade Finley, Jr.
contenpl ated the possibility of offspring born fromthe I VF
procedures and recogni zed any children born as his
legitimate of fspring with the concurrent obligations and
reasonabl e expectation by such offspring for support. This

child, as in Roach Mg, supra, clearly could not act for

hi msel f and there is evidence that the claimnt paid a
monthly fee to keep the enbryo viable. As such, | find that
Wade Finley, Il1l is entitled to dependency benefits under
t he Arkansas Wrkers’ Conpensation Act.

For the aforenentioned reasons, | nust

respectfully dissent.

PH LIP A HOOD, Conm ssioner



