BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAIM NO.  F312557
MELI A FENDLEY,

EMPLOYEE CLAI MANT

PEA RI DGE SCHOOL DI STRI CT,
EMPLOYER RESPONDENT

Rl SK MANAGEMENT RESCQURCES,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED APRI L 24, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

G ai mant represented by the HONORABLE EVELYN BROCKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L. NEBBEN
Attorney at Law, Fayetteville, Arkansas.

OPI Nl ON AND ORDER

The Arkansas Court of Appeals has reversed the Ful

Comm ssion in the above-styled matter and has remanded for
further findings with regard the claimant’s entitlenent to
tenporary total disability. Fendley v. Pea Ridge School
Dist., CA06-585 (Dec. 20, 2006). The Court of Appeals also
instructs the Conm ssion “to make specific findings relating
to the purpose of Fendley’'s second surgery as it relates to
her inproved range-of-notion.” Based on the Court’s remand

and our de novo review of the entire record, the Ful
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Commi ssion affirns the adm nistrative | aw judge' s finding
that the clai mant proved she was entitled to additional
tenporary total disability conpensation from August 24, 2004
until March 27, 2005.
. H STORY

Melia Dawn Fendl ey, age 33, testified that she was
enpl oyed as a m ddl e school teacher with Pea R dge School
District. The claimant testified that she taught reading,
hi story, and physical education, and that the job required
“probably 90 to 95 percent on ny feet.” The parties
stipulated that the claimant sustained a conpensable injury
to her right ankle on Septenber 26, 2003. The cl ai mant
testified, “As | was going to the library frommy classroom
inthe hall, there is an incline with carpet, and then the
slick floor. And as | was going down the incline, after the
edge of the carpet, right as | went to turn into the
library, ny ankle gave, and | fell to the floor.”

An energency physician assessed right ankle sprain on
Sept enber 29, 2003.

A radi ol ogy report on Septenber 29, 2003 gave the

foll owi ng i npression: “Probable old trauma versus accessory
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ossicle at the superior aspect of the navicular seen on the
| ateral projection. Oherw se, unremarkabl e exam nation.”
A nucl ear bone scan was done on Novenber 12, 2003:

Whol e body nucl ear nedi ci ne exam was
performed. dinical history given is 30
year old femal e who tw sted her right
foot on 09/26/03 with pain just distal
to the os calcis in the arch and nedi al
surface. Patient also had previous

hi story of fracture of the right ankle.
Recent outside plain filns done at St.
Mary’ s apparently were negative. ..

Two abnormal areas of uptake are seen in
the right foot. The nore superior area
in the region of the nedial right ankle
I s nost suggestive of old injury. There
is an area of abnormal increased uptake
With greater intensity in the region of
t he probabl e navi cul ar, which repeat
plain filnms perforned today denonstrate
no definitive evidence of acute
injury....
A physician gave the follow ng inpression: “Findings on
t he nucl ear nedi ci ne study suggestive of an acute injury in
the right foot in the region of the navicular. However, the
plain filns repeated today are al so unremarkable. MRl of
the foot may be hel pful for further evaluation, if
i ndi cated.”
Dr. Dean E. Bright, a pediatric surgeon, exam ned the

cl ai mant and conmented on Novenber 13, 2003:
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It was explained to the patient the
reconmendation for x-ray’'s to which four
views of the right foot were taken. The
x-ray’s reveal a displaced non healing
fracture of the dorsal navicular area of
the right md foot as well as a |arge os
ti bial externum accessory bone off the
navi cul ar tuberosity. Contral atera
views of her left foot also reveal the
same accessory ossicle. Al other

radi ographi c findings are within normal
limts....It is quite obvious that the
injury sustained the fracture of the
dorsal navicular area and likely a
probabl e tendon tear of the tibialis
posterior tendon and irritation of the

I nsertion point of this tendon involving
the os tibial externumof the right md
foot....[P]atient chooses to go forth

W th surgical renoval of the displaced
bone fragnents, accessory ossicle, and
primary repair of the probable tendon
tear of the tibialis
posterior....Patient is to initially go
non wei ght bearing on the right |ower
extremty via crutches and

has been placed on oral Darvocet N 100
for mld pain control...

Dr. Bright gave the follow ng diagnostic inpression
“1l) Multiple fractures of the right md foot navicular area
and probable tendon tear of the tibialis posterior
tendon....The patient is to pursue direct primary surgical
repair of the tendon pathol ogy and renoval of bone
fragnents.”

On a note dated Novenber 13, 2003, Dr. Bright asked

that the clainmant be allowed a nedical |eave fromwork. Dr.
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Bright noted that the claimant was tentatively schedul ed for
surgery on Decenber 2, 2003 and the approxinate return to
wor k date was Decenber 17, 2003.

Dr. Terry J. Sites saw the clai mant on Decenber 8,
2003:

This is a first time orthopedic

eval uation by ne of the above naned
patient, a 30 year old, 56", 115 Ib
teacher at Pea Ridge ... She apparently
fell off the heel of her shoe while

wal ki ng down an incline at school on 09-
26-03 and injured her right foot....

At no tinme has she had her foot

I mobi | i zed, and currently is using a
single crutch on the ipsilateral side.
She is off work, where she is a teacher
and phys. ed. instructor....

The patient relates that when she was in
col | ege pl ayi ng basketbal |l approxi mately
8 years ago she sustained an injury at
her right ankle. She believes she had
x-rays, and was treated wi th observation
for which she mssed a few weeks of
basketbal |, followed by a full recovery,
and has had no intervening synptons.

She relates the pain she had then was in
a distinctly different place than where
her current painis, and in the interim
she was synptom free.

X-RAY: Review of nmultiple x-rays right
foot - denonstrates what appears to be
an accessory ossicle of the navicul ar
nore so than a navicular fracture, as
seen on the oblique and AP views. Her
| ateral view shows what nmay be a
fracture
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at the dorsal aspect of her navicul ar at
the talonavicular joint. There is no
significant displacenment. A bone scan
and report show i ncreased uptake in the
area of the navicular. Her pain
correlates with the area of the
accessory ossicle and attachnment of the
posterior tibial tendon nore so than any
pain at the dorsal aspect....

Dr. Sites gave the following inpression: “1. Right
medi al foot pain, subacute, associated with a posterior
tibial tendon insertional injury at the navicular, with
i nconpl ete recovery....l am concerned about the posterior
tibial tendon, and feel this is the cause of nbst of her
di sconfort. We will obtain an MR to assist in the
deci si on- maki ng process as to what to do at this point in
time....In terns of causation, based upon the objective
findi ngs above and within a reasonabl e degree of nedi cal
certainty, it is nore likely than not that the injury
sust ai ned 09-26-03 is causing the patient’s current right
foot synptons. She will continue at her current work
restrictions, and I will see her back follow ng the M
She has not reached nmaxi mum nedi cal i nprovenent.”

The parties stipulated that nedical expenses had been

paid to January 9, 2004.
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A physician noted on January 26, 2004, “She has been
referred to Dr. Ruth Thomas at UAMS Little Rock for Rt foot
pain. Appt not nmade yet per Dr Sites.”

The cl ai mant was seen at UAMS Col | ege of Medi ci ne,
Department of Orthopaedic Surgery. Dr. Ruth L. Thonas,
Associ ate Professor Foot & Ankle Section, corresponded with
the claimant on February 25, 2004:

As we discussed in clinic, your

di agnosis is Type 2 accessory navi cul ar.
| believe that you injured the
connecti on between the accessory bone
and the parent navicul ar bone. As you
have failed to inprove after many nont hs
of non-operative managenent, | |ean
towards operative intervention

My plan would be to renove the accessory
navi cul ar bone, shave off the pronm nent
resi dual navicul ar bone and advance the
posterior tibia tendon. | would also
transfer the flexor digitorumlongus
tendon fromthe bottomof the foot to
the top of the foot and then sew it back
intoits origin. This would be done

t hrough t he navi cul ar

| feel confortable in suggesting that
your chances for significant inprovenent
are as high as 85-90% w th the described
procedure. Discuss the surgical option
with your famly and let nme know if you
wi sh to proceed. | will check you back
in one nonth.

Dr. Thomas noted on February 25, 2004, “Needs to remain

off work for full nonth in 3D boot wal ker.”



Fendl ey - E312557 8

A pre-hearing order was filed on March 2, 2004. The
cl ai mant cont ended, anong ot her things, that she was
entitled to tenporary total disability and nedi cal
treatment. The respondents contended that the clai mant was
not entitled to additional nedical treatnent or tenporary
disability.

The parties agreed to litigate the foll owi ng issues:
“l. Additional nedical. 2. Tenporary total disability
fromsone date to a date to be determned. 3. Attorney’s
fees.”

A hearing was held on Tuesday, April 13, 2004. The
clai mant contended at that tinme that she was entitled to
tenporary total disability conpensation from Novenber 13
2003 to a date to be determ ned. The claimant testified
that she had not returned to work and was unable to work,
because her job required “Being on ny feet all the
tinme....It’'s very painful to be on ny foot. Very, very,
very painful.”

The cl ai mant subsequently testified that she underwent
surgery by Dr. Thomas on April 30, 2004. The cl ai mant
descri bed her rehabilitation follow ng surgery as “slow and

pai nful .”
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Dr. Thomas signed the followi ng note dated May 13,
2004:

Ms. Fendley is a 30-year-old white
female who is two weeks status post
accessory navicul ar excision with FDL
transfer to the navicular and nedi al

di spl aci ng cal caneal osteotony. She
returns to clinic today for wound check.
She has been nonwei ghtbearing in a
short-leg splint. She denies any pain
at this tine...

First postoperative visit. Looks good.
Sutures out. Cast applied. Follow up
in 4 weeks. Wen she returns in 4
weeks, Nonwei ght beari ng Xrays of
operated foot. If hardware intact and
osteotony appears to be healing, Pt wll
go into 3D boot WBAT as she becones
confortable with a hapad arch support in
the boot. She is to work on active ROM
12 weeks postop she is to return with
standi ng Xrays. Therapy to increase
strength will be added then.

The assessnent was, “Doing well status post above
procedure.”

The claimant continued to follow up with Dr. Thonas.

It was noted on June 9, 2004:

Ms. Fendley is a 30-year-old white
femal e who is six weeks status post

navi cul ar excision wth flexor hallucis
| ongus transfer and cal caneal osteotony.
She returns to clinic today for a check.
The procedures were done on the right
foot. She denies any problens at this
tinme...
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After renoval of the cast, her incision
sites are clean, dry and intact. She is
ot herwi se neurovascularly intact with
pal pabl e pul se and good sensation. X-
rays: Three views of the right ankle
wer e obtained that showed good
positioning of the hardware and a
heal i ng osteotony site....

W placed her in a boot wal ker for the
next six weeks. W stressed to her that
she shoul d not put any wei ght on the
foot when she is not in the boot wal ker.
W also fitted the boot wal ker with a
Hapad solid insert to help her support
her arch. She will return to clinic in
si x weeks with repeat x-rays.

The assessnent was, “Doing well status post above
procedures.”

An administrative law judge filed an opinion on June
21, 2004. The ALJ found, anong other things, that the
cl ai mant proved she was entitled to additional nedical
treatnent for her conpensable injury subsequent to January
9, 2004. The ALJ found that the clai mant proved she was
entitled to tenporary total disability “from Novenber 13,
2003, to a date to be determ ned.”

No appeal of the administrative |aw judge’s opinion was
taken and the parties subsequently stipulated that the
opi nion was final.

An x-ray of the claimant’s right foot was taken on July

21, 2004, with the follow ng inpression: “1) Two bolts are



Fendl ey - E312557 11

seen securing the cal caneus, with a defect visible
consistent with the patient’s history of osteotony. 2)
Degenerative spurring with secondary ossification along the
superior posterior border of the navicular. This is stable
when conpared to prior exam nation.”

Dr. Theresa O Wrick dictated the followi ng on July
21, 2004:

Ms. Fendley is a 31-year-old white
female who is 12 weeks status post
accessory navicul ar excision with flexor
hal lucis longis transfer and cal caneal
osteotony on the right. She has been
wei ght bearing as tolerated in a boot
wal ker for the last 6 weeks. She
reports that it is occasionally painful,
but she has progressed to using a cane
i nstead of crutches and is getting
around well. She denies any further
probl ens. ...

On physi cal exam nation today, her
incisions are well healed. She is
neurovascularly intact distally in the
extremty. She has no swelling in the
foot. She has sone limted range of
notion at the ankle and limted

i nversion and eversion and reports that
t he foot and ankl e thensel ves feel
stiff....

X-rays were reviewed today which show
evi dence of the osteotony and no ot her
acute abnornmalities. The 2 screws are
in good position....

The patient was told to cone out of the
boot wal ker over the next few weeks.
She was al so given a prescription for
physi cal therapy which she will do in
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her hometown of Springdale. W also got
her in touch with the Snell orthotics
representative who will refer her up to
their Fayetteville office in order to
get some orthotics for both of her
shoes, which she will probably have to
wear for approximately a year. She wll
return to clinic in 1 nonth, and she
shoul d have x-rays at that tine. W

wi || eval uate how her physical therapy
is working for her pain and her range of
notion. Dr. Thonmas did see the patient
and hel ped her to fornul ate the plan.

The assessnent was “Twel ve weeks status post renoval of

accessory navi cul ar bone and flexor hallucis longis transfer

and cal caneal osteotony.”

Dr. Thomas noted on August 18, 2004:

Four nonths status post excision of
accessory navicular wwth FHL transfer
and cal caneal osteotomy on the right.
The patient has now been wei ght beari ng
in a regular shoe for the | ast nonth.
She is into physical therapy. She feels
like the foot is doing well, but she is
concerned that she does not have
dorsiflexion when she tries to roll over
her foot and she just does not feel I|ike
her calf nuscle is firing
appropriately....

On exam nation, she is able to get up on
her toes, but the nedial half of the
gastrocnem us does not feel strong. It
is unclear if this is related to her
conplaints, but it feels tight when she
tries to roll over the foot, but I am
concerned that we m ght have a probl em
from her anesthetic bl ock...

My plan will be to send her for an EMG
___study in Fayetteville to get an
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answer on this. In the interim she is
going to continue on her strengthening
program whi ch she states she has worked
very hard on....There is obvious
asynmetry with the left nmeasuring 12.5
cmand the right 10.75 cm

Dr. Thomas assessed “Accessory navicul ar bone.”

The respondents controverted tenporary total disability
begi nni ng August 24, 2004.

In a note dated August 26, 2004, a clains specialist
informed the claimant’s attorney that tenporary tota
disability was being paid for the period of Novenber 14,
2003 t hrough August 23, 2004, |ess short-termand |ong-term
di sability.

The cl ai mant saw Dr. Thomas on COctober 27, 2004:

Pati ent underwent excision of accessory
navicula with FHL transfer and cal canea
osteotony, right foot, back in April.
Initially I was a little afraid that she
m ght have a problemrelated to the
nerve bl ock but she presents today
having full function. Her conplaints,
however, center around the posterior
aspect of the cal caneus where she states
she is having terrible pain. She states
that if she touches it agai nst anything
it hurts and anything she tries to do
causes a sense tightness in the area.
X-rays were reviewed show ng conpl ete
heal i ng of the cal caneal osteotony.

ASSESSMENT:
| think it would be appropriate at this
point to renove the screws and get rid
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of the residual pain. She is agreeable

and accordingly, this will be schedul ed
as an outpatient procedure. | do not
anticipate that it is going to slow her
down rmuch. . ..

Dr. Thomas perfornmed “Renoval of screws fromright
heel ” on Novenber 15, 2004. The pre- and post-operative
di agnosi s was “Painful hardware, right heel.”
The claimant testified that foll ow ng the Novenber 15,
2004 surgery, “lI was to be off of ny feet, no weight bearing
for about two weeks, and then back to what | - what pressure
| could put on it during that tine.”
A pre-hearing order was filed on March 2, 2005. The
cl ai mant contended that she was entitled to tenporary total
disability and that her attorney was entitled to fees for
| egal services. The respondents contended that they had
paid all benefits which they were ordered to pay. The
parties agreed to litigate the follow ng issues: “1.
Addi tional tenporary total disability from August 2004 to a
date to be determned. 2. Attorney's fees.”
Dr. Thomas wote to the claimant’s attorney on Apri
27, 2005:
| have reviewed Ms. Fendley's chart. As
you know she underwent reconstruction

surgery right foot, April 16, 2004. She
i s enpl oyed as a physical education
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teacher. Ms. Fendley insisted to ne

t hat she could not do her work duties
because of prol onged weakness foll ow ng
the surgery. Qur reports suggest that
she worked hard in therapy trying to
regain her strength. Even on her |ast
clinic visit of March 27, 2005 she
denonstrated 2cm atrophy of the right
cal f when conpared to the non-operative
side. | believe Ms. Fendl ey could have
performed sone type of enploynent if it
did not require the full strength of her
operated calf. Accordingly, sitting and
t eachi ng woul d have been appropri at e;
denonstrating physical activities such
as gymnastics and runni ng woul d not have
been appropriate. | hope this
information is hel pful.

A hearing was held on May 31, 2005. At that tine, the
respondents’ attorney indicated that the respondents agreed
to pay additional nedical treatnment which was authorized and
reasonably necessary. The parties agreed to litigate the
issue of the claimant’s entitlenent to tenporary total
di sability from August 24, 2004 to a date to be determ ned.

The claimant testified on direct:

Q Has the doctor rel eased you?
A. No...

Q Now, do you have any expectation to
be rel eased by the doctor?

A. Yes.

Q Wien do you expect to be rel eased?
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A.  June 15t

Q And are you planning to return to
Pea Ri dge to work?

A. I'’mnot sure at this time. The
contract is being reviewed with them

Q Did you receive sonething about your
contract?

A.  Yes.
Q Wat was that?

A repeived a recomendati on for
term nati on.

Q And what were the reasons given for
t hat ?

A. No nedical note fromthe doctor, and
| wasn’t able to fulfill my duties...

The respondents’ attorney questioned the clainant:

Q You were offered a contract as part
of the last record for the 2004/ 2005
year; is that right?

A. Correct.
Q Okay. D d you sign that contract?

A. | believe | signed the first
contract that was not anended.

Q Ckay. Wwell, did you - did you sign
a contract so that you would teach the
2004/ 2005 school year, which would end
on May 27" of 2005?

A. Correct.
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Q GCkay. D d you teach at all |ast
year in the Pea R dge School District?

A, No...

Q So you don’t know whet her you’'re
going to be offered one way or another a
contract for the 2005/2006 school year,
do you?

A. Correct. ..

Q Now, have you worked at all since
August 24'M of |ast year, 20047

A.  No.

Q GCkay. How do you spend your days?
A. Basically doing ny rehab. 1| have to
do that twice a day, and then | do
functions during the day, just normal at
hone functions....

Q And what do you - what kind of rehab
do you do at hone?

A. | do running, wal king, weights,
bal ance, toe raises. | do a BAPS board,
Pil ates, exercise ball, inclined running

or jogging for stability of the ankle.
The admi nistrative |aw judge filed an opi nion on August
17, 2005. The ALJ found, in pertinent part, that the
cl ai mant proved she was entitled to additional tenporary

total disability from August 24, 2004, until March 27, 2005.
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The respondents appealed to the Full Conm ssion, which
filed an opinion on March 16, 2006. The Full Comm ssion
found, “the claimant has failed to prove by a preponderance
of the evidence that she is entitled to additional tenporary
total disability benefits from August 24, 2004, through
March 27, 2005, as she has failed to prove that she was
totally incapacitated from earning wages during that period
of tinme. Therefore, we find that the decision of the
Adm ni strative Law Judge shoul d be reversed and this claim
for benefits denied and di sm ssed.”

The cl ai mant appeal ed to the Arkansas Court of Appeals.
The Court of Appeals has reversed and renmanded.

1. ADJUDI CATI ON

An enpl oyee who has sustained a scheduled injury is to
receive tenporary total disability conpensation during her
healing period or until she returns to work, whichever
occurs first. Ark. Code Ann. 811-9-521(a); Wheeler Constr.
Co. v. Armstrong, 73 Ark. App. 146, 41 S.W3d 822 (2001).
“Heal i ng period” neans “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-102(12).
Whet her an enpl oyee’s healing period has ended is a question

of fact for the Conm ssion. Armstrong, supra.
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The adm nistrative | aw judge found in the instant
matter, “The clai mant has proven by a preponderance of the
evi dence that she is entitled to additional tenporary total
disability from August 24, 2004, until March 27, 2005.” The
Ful I Comm ssion now affirms this finding. The parties
stipulated that the claimant sustained a conpensable injury
to her right ankle on Septenber 26, 2003. The cl ai mant
treated with a podiatric surgeon and an orthopedi st before
begi nning treatnment with Dr. Thomas on February 25, 2004.
Dr. Thomas di agnosed “Type 2 accessory navicular,”
recommended surgery, and kept the claimnt off work. The
claimant testified that she underwent surgery on April 30,
2004. Dr. Thonas reported that she performed an “accessory
navi cul ar excision with FDL transfer to the navicul ar and
medi al di spl acing cal caneal osteotony.” The cl ai nant
descri bed post-surgical rehabilitation as “slow and
pai nful .”

An adm nistrative |aw judge found that the clai mant
proved she was entitled to tenporary total disability
conpensati on from Novenber 13, 2003 to a date to be
determ ned. That opinion becane final. On July 21, 2004,

Dr. Wrick’s findings included “limted range of notion at
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the ankle.” The clainmant continued to treat with Dr.
Thomas, but the respondents controverted tenporary total

di sability begi nning August 24, 2004. The Full Conmm ssion
recogni zes Dr. Thonmas’ Cctober 27, 2004 note, to wit: “X-
rays were revi ewed showi ng conpl ete healing of the cal canea
osteotony.” Yet Dr. Thomas al so pl anned additional surgery
in the formof renoval of screws fromthe claimant’s right
heal. Since the treating physician reconmended additi onal
surgery on that date, the record does not show that the

cl ai mant had reached the end of her healing period as of
Oct ober 27, 2004.

On April 27, 2005, Dr. Thomas noted that the claimant
had been conpliant in physical therapy. Noting that she had
| ast seen the claimant on March 27, 2005, Dr. Thonas st ated,
“l believe Ms. Fendl ey could have perforned sone type of
enploynment if it did not require the full strength of her
operated calf. Accordingly, sitting and teachi ng woul d have
been appropriate; denonstrating physical activities such as
gymastics and running woul d not have been appropriate.” At
the hearing held on May 31, 2005, the claimant testified
regardi ng her physical activities: “lI do running, walking,

wei ghts, bal ance, toe raises. | do a BAPS board, Pil ates,
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exercise ball, inclined running or jogging for stability of
t he ankle.”

The adm nistrative | aw judge found that the clai mant
proved she was entitled to additional tenporary total
di sability conpensation from August 24, 2004 until March 27
2005. The Full Comm ssion affirns this finding. The
record, including the April 27, 2005 note from Dr. Thomas,
i ndicates that the claimnt reached the end of her healing
period no later than March 27, 2005. The claimant is not
entitled to tenporary total disability after the end of her
heal i ng period. Armstrong, supra. The claimant did not
contend that she was entitled to tenporary total disability
beyond March 27, 2005 and in fact asked the Full Conm ssion
to affirmthe admnistrative |aw judge’s finding that the
was entitled to additional tenporary total disability unti
March 27, 2005. In her brief to the Full Conmm ssion
follow ng the adm nistrative | aw judge’s opi nion, the
claimant stated that she had been rel eased and was able to
return to work. The record therefore denonstrates that Dr.
Thomas’ treatnent, including the second surgery, was

reasonably necessary to inprove the claimant’s range- of -
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notion and to physically enable the claimant to return to
wor K.

Based on our de novo review of the entire record, and
pursuant to the remand fromthe Court of Appeals, the Ful
Comm ssion finds that the claimant proved she was entitled
to additional tenporary total disability conpensation from
August 24, 2004 until March 27, 2005. We therefore affirm
the opinion of the adm nistrative |aw judge. The clainmant’s
attorney is entitled to fees for |egal services pursuant to
Ark. Code Ann. 811-9-715(Repl. 2002). For prevailing on
appeal to the Full Conm ssion, the claimant’s attorney is
entitled to an additional fee of five hundred dollars
($500), pursuant to Ark. Code Ann. 811-9-715(b)(Repl. 2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority

opinion finding that the claimant is entitled to
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additional tenporary total disability benefits from
August 24, 2004, through March 27, 2005. Based upon ny
de novo review of the entire record, | find that the
claimant has failed to neet her burden of proof.
Therefore, | find that the decision of the

Adm ni strative Law Judge should be reversed and this
claimfor additional benefits denied and di sm ssed.

It is undisputed that the clainmant sustained
an injury to her ankle on Septenber 27, 2003. Pursuant
to the previous hearing and Opinion, the claimant was
awar ded tenporary total disability benefits from
Novenber 13, 2003, through a date yet to be determ ned.
On or about Novenber 12, 2004, the clai mant underwent
out patient surgery to renove the hardware from her right
heel. The only restrictions placed upon the claimant by
her treating surgeon, Dr. Ruth Thomas, which were
i ntroduced into evidence appear in the Physician's
Orders for the claimant’s outpatient procedure. These
orders do not restrict the claimant fromworking. In
fact these orders only provide:

1. Di scharge when fully alert and

has anot her person available to
drive hone.
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2. El evate foot above heart | evel
for 48-72 hours.

3. Provi de patient a copy of post-
op foot care instructions.

4, Crutches or wal ker needed with

i nstruction.
Wei ght bearing status: Wi ght
bear as tolerated

5. Provi de a post operative wooden
shoe for all patients who wll
be allowed to put full weight
on the operated foot after
surgery.

6. Medi cati ons: Docunent on
Physi ci an Order Sheet.

7. Call 686-5830 for post-op
fol |l ow up appoi ntnent for
Al ready sched appt

The Physician’s Order Sheet referred to above
did not prescribe any therapy, nedications, or
| aboratory studies. In addition, the Qutpatient Surgery
Di scharge Instructions did not |ist any work
restrictions for the claimant. In fact, these
instructions advised the claimant that she would be able
to resunme nost normal activities the day after surgery.
The only special instructions provided the claimnt on
her di scharge instructions were: (1) Wight bearing as
tolerated (2) Renove bandages and stitches in 2 wks.
Al t hough the discharge instructions reflect that the
claimant had a foll owup appointnent with Dr. Thomas on

April 19, 2004, there is no explanation in the record as
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to why this post-surgical followup visit was schedul ed
five nmonths after surgery. The only concl usion which can
be drawn fromthis | engthy del ay between surgery and the
post-surgical foll owup appointnent is that the surgery
was minor and no conplications or other problens
required i medi ate, consistent, or prolonged nedical
attention. Wiile the record does not contain any nedi cal
records or reports of the claimant’s post-surgical
treatnment, the claimant did introduce a letter fromDr.
Thomas to the claimant’s attorney which is dated Apri

27, 2005. In this letter, Dr. Thomas writes:

| have reviewed Ms. Fendl ey’ s chart.
As you know she under went
reconstruction surgery right foot,
April 16, 2004. She is enployed as a
physi cal education teacher. Ms.

Fendl ey insisted to ne that she
could not do her work duties because
of prol onged weakness foll ow ng the
surgery. Qur reports suggest that
she worked hard in therapy trying to
regain her strength. Even on her
last clinic visit of March 27, 2005
she denonstrated 2cm atrophy of the
right calf when conpared to the non-
operative side. | believe M.
Fendl ey coul d have perfornmed sone
type of enploynment if it did not
require the full strength of her
operated calf. Accordingly, sitting
and teachi ng woul d have been
appropri ate; denonstrating physi cal
activities such as gymastics and



Fendl ey - E312557 26

runni ng woul d not have been

appropriate. | hope this information

is hel pful.

Wth regard to her post surgical nedica
treatment, the claimant testified that Dr. Thomas pl aced
her in physical therapy in order to strengthen her right
|l eg. The clainmant testified that she attended physi cal
t herapy, but she did not provide any dates of that
treatment, nor did she introduce any nedical records
confirmng the treatnment she received during therapy.

The claimant is a fifth grade history teacher
who is responsible for four history classes, one reading
cl ass, and one physical education class. C ai mant
mai ntai ns that teaching required her to be on her feet
90% of her tinme and that she was unable to teach at the
time of the hearing. However, the claimant also
testified that as part of her rehabilitation of her
ankle injury, she runs 25 m nutes, wal ks 25 m nutes,
lifts weights, perforns Pilates, and does toe raises, as
wel | as various other |eg strengthening exercises
everyday.

There is no evidence in the record that the

cl ai mant was ever restricted fromworking as a teacher
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during the 2004/ 2005 school year. The claimant carries
t he burden of proof with regard to her claimfor
additional tenporary total disability benefits. The

cl ai mant was provided a contract of enploynment to teach
for the 2004/ 2005 school year which ran from August 12,
2004, through May 27, 2005. The claimant’s treating
physi ci an opined that the claimant could have perforned
her teaching duties so long as she did not have to
denonstrate physical activities during P.E. that
required gymmastics or running. In stark contract to
this restriction of no denonstration of gymastics or
runni ng, the claimant admtted during cross-exam nation
that she runs and perforns Pil ates exercises on a
regul ar bases, thus evidencing her ability to perform
these activities. Wiile the claimant testified that she
was on her feet 90%of the tine at work, there is no
evi dence that she was required to stand or wal k 90% of
the tine in order to performher duties as a fifth grade
teacher. The clainmant was clearly capabl e of teaching
during the 2004/ 2005 school year. Accordingly, I find
that the claimnt has failed to prove by a preponderance

of the evidence that she is entitled to additional
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tenporary total disability benefits from August 24,

2004, through March 27, 2005, as she has failed to prove
t hat she was unable to return to work as a result of her
conpensabl e injury during that period of tine.

Therefore, for all the reasons set forth herein, | nust

respectfully dissent fromthe majority opinion.

KAREN H. McKI NNEY, Conm ssi oner



