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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed December 22, 2006.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers' Compensation
Commission has jurisdiction of this
claim. 

2. On September 6, 2005, the
relationship of employee-employer-
carrier existed between the parties.
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3. The respondents have proven by a
preponderance of the evidence that this
claim should be barred by the Shipper’s
defense.

 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the Majority’s

finding that the claimant is not entitled to receive medical

or temporary total disability benefits. More specifically,

the Majority found that although the claimant may have

sustained a work-related back injury on September 6, 2005,

his claim is barred by the Shipper’s Defense. However, I

find that the respondents did not prove by a preponderance

of the evidence that the claim should be barred by the

Shipper’s defense. Based upon a de novo review of the record

in its entirety, I find the claimant suffered a compensable

work-related injury, supported by objective medical

findings, and that his claim should not be barred by the

Shipper’s Defense.

Shipper’s Transport of Georgia v. Stepp, 265 Ark.

365, 578 S.W.2d 232 (1979), requires that in order for a

claimant to be barred from receiving Workers’ Compensation

benefits all three of the following must be shown:
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1. The employee must have knowingly and 

willfully make a false representation as

to his physical condition.

2. The employer must have relied upon

the false representation and this

reliance must have been a substantial

factor in the hiring. 

3. There must have been a causal

connection between the false

representation and the injury.

The Shipper’s defense is an affirmative defense.

Therefore, the burden is on the respondents to prove every

element of the defense. In this case, the claimant admits

that element one (1) of Shipper’s is met. When asked on the

employment application whether he had prior back problems or

back surgery, the claimant answered, “No.” However, the

claimant contends that neither element two (2) nor element

three (3) have been proven by the respondents. As such, the

respondents have not met their burden of proof.
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In regard to element two (2), the claimant

testified that he was hired by John. He testified that after

John hired him, he told him to go fill out an application

and watch safety films. He testified that John hired him and

told him to report to work Monday. He testified that he went

to the main office and filled out the application and

watched safety films. He further testified that he watched

the safety film first; he then gave the application back to

the receptionist and she told him he had to be back Monday

to start working. He testified that he handed the

application to the receptionist and she said, “You guys

start Monday evening.” 

The Human Resources Director, Larry Stubbs,

identified John as John Payne, the Manager of the Truss

Division of Latco. However, Mr. Stubbs asserted that Mr.

Payne did not have the authority to hire anyone, although he

did have the authority to fire people. Mr. Payne testified

that John Payne is still employed with Latco and admitted

that it probably would have been reasonable for the claimant

to assume that Mr. Payne had authority to hire.
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Regardless of whether John Payne had the actual

authority to hire the claimant, he had the apparent

authority to do so and there is no evidence in the record to

indicate that Mr. Payne did not actually tell the claimant

that he was hired. In fact, Mr. Stubbs admitted that he does

not know whether John Payne told the claimant that he was

hired. Furthermore, even though Mr. Payne is still a Latco

employee, he did not testify on their behalf, which suggests

that he did in fact exceed his actual authority and hire the

claimant without the appropriate approval. 

Based upon the claimant’s account of how he got

hired, there is simply no evidence in the record upon which

to base a conclusion that the employer relied upon the false

representation and that the reliance was a substantial

factor in the hiring. The respondents did not call the

person who the claimant testified hired him; nor did they

call either of the other two employees that Mr. Stubbs

testified could have been involved in the hiring process.

Mr. Stubbs did not testify about the actual hiring of the

claimant. Rather, he spoke in terms of Latco policy. It is
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noteworthy, however, that Kenneth Reed, the claimant’s boss,

testified that he didn’t even know what Latco’s hiring

policy was in 2004. If a management level employee did not

even know what the hiring policy of Latco was, it would

require gross speculation for the Commission to conclude

that the policy was followed when the claimant was hired.

It is also noteworthy that Mr. Stubbs testified

that the actual employer is PMI, not Latco. No PMI

representative testified in regard to what PMI’s criterion

for hiring is.

It is also important to note that Kenneth Reed,

the claimant’s boss, testified that he would have hired the

claimant if the claimant had no restrictions. An October 24,

2003, report from Dr. Kelly Danks, a neurosurgeon, indicates

that the claimant was, in fact, released to full duty as of

October 27, 2003, several months before he applied for work

at Latco in April of 2004.

The third element of the Shipper’s defense is that

there must have been a causal connection between the false

representation and the injury. However, in this case,



Colston - F510010 -8-

Dr. James Blankenship testified by deposition that the

actual injury that the claimant sustained is a right sided

protrusion at L5-S1. Dr. Blankenship opined that the

critical thing to consider in regard to whether the 

claimant’s job-related injury is related to his pre-existing

condition is whether the claimant was experiencing right leg

pain instead of just back pain. Dr. Blankenship opined that

back pain would not be unexpected.

The issue regarding the third element of the

Shipper’s defense is not whether there is a causal

relationship between the claimant’s pre-existing conditions

that he failed to reveal and his current back pain; rather,

the issue is whether there is a causal relationship between

the pre-existing conditions and the claimant’s injury. In

order to make this analysis, we must determine what the

current injury is.

Dr. Blankenship, a neurosurgeon, who actually

examined the claimant and who actually personally reviewed

the MRI films, opined that the injury is a protrusion at L5-

S1 and that the protrusion is the major cause for the
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claimant’s need for treatment. Further, Dr. Blankenship

testified that the restrictions that he placed upon the

claimant were in regard to the left lateral defect. When

asked about Dr. Danks releasing the claimant to full duty,

Dr. Blankenship commented that he was a former partner of

Dr. Danks and that Dr. Danks is more conservative than him

about allowing people to return to work and in regard to

restrictions.

Dr. Blankenship testified that there simply is no

way to determine that the claimant’s pre-existing condition

caused the claimant’s current defect. In fact,

Dr. Blankenship testified that lifting 125 pounds from a

stooped position puts anybody at risk in regard to possible

back injury.

Jeff Smith, a co-employee, testified that the

claimant did his work fine and never complained about his

back hurting from April of 2004 until the injury in

September of 2005. Furthermore, Jeff Nelson, a co-employee,

testified that he worked with the claimant from April of

2004 until September 6, 2005, and saw no evidence of the
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claimant having a back problem. Even Mr. Stubbs testified

that he regularly interacted with the claimant and observed

him and saw no indication that the claimant had a back

problem.

The claimant testified that he was lifting a ramp

and that his share of the weight would have been about 125

pounds and that he immediately reported his injury to his

boss, Kenneth Reed. He testified that his main problem

regarding this injury is on the right side and his prior

problems were mainly his back and left hip and left leg.

The mere fact that a person has a pre-existing

back condition does not, in and of itself, mean that there

is a causal connection between that condition and a

subsequent injury. As in this case, if the accident is

sufficient to cause the injury, irrespective of the

existence of a pre-existing condition, the claim is not

barred simply because of the presence of a pre-existing

condition. As Dr. Blankenship noted during his deposition,

anyone lifting 125 pounds from a stooped position would be

in jeopardy of sustaining a back injury. Even though a pre-
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existing condition may predispose one to an injury, the mere

predisposition to injury does not establish the existence of

a causal connection between the pre-existing condition and

the current injury. As such, the respondents have failed to

prove the third element as required by the Shipper’s

defense.

In sum, the respondents have failed to prove that

all three (3) elements of the Shipper’s defense exist in

this case. Simply showing the existence of a false

representation on an employment application is not

sufficient. Speculation regarding whether company policy was

followed in the hiring process is certainly not sufficient

when none of the management people involved in the actual

hiring of the claimant were called as witnesses by the

respondents. 

Finally, where the overwhelming weight of the

evidence shows that the claimant was performing extremely

physically demanding work for in excess of a year before he

sustained his job-related injury, it would require

speculation to conclude that there was a causal relationship
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between his current injury and his pre-existing condition.

This is particularly true since the claimant had been

released to full duty several months prior to being hired by

the respondents and since the examining neurosurgeon opined

that the claimant’s current injury was likely caused by his

September 6, 2005 accident.

In conclusion, it is clear that the claimant

sustained a compensable injury to his back on September 6,

2005. The Majority’s decision that the injury is barred by

the Shipper’s defense is not supported by evidence, as the

respondents failed to meet their burden of proof. As such, I

find that the claimant should be awarded medical and

temporary total disability benefits related to his injury. 

For the aforementioned reasons, I respectfully

dissent.

     ____________________________
PHILIP A. HOOD, Commissioner


