BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F402502

LARRY BUTLER,
EMPLOYEE CLAI MANT

CONTI NENTAL EXPRESS,
EMPLOYER RESPONDENT

G BRALTAR NATI ONAL | NSURANCE CO.,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED JULY 2, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE M SCOTT W LLH TE,
Attorney at Law, Jonesboro, Arkansas.

Respondent s represented by the HONORABLE CARCL LOCKARD
WORLEY, Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned in part and
reversed in part.

OPINION  AND ORDER

The cl ai mant appeals an adm ni strative | aw judge’s
opinion filed Septenber 21, 2006. The adm nistrative |aw
judge found that the claimant failed to prove he was
entitled to wage-1oss benefits or vocational rehabilitation
benefits. After reviewng the entire record de novo, the
Ful | Comm ssion affirnms the adm nistrative | aw judge’s

finding that the claimant did not prove he was entitled to
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vocational rehabilitation. W reverse the admnistrative
| aw judge’s finding that the claimant did not prove he was
entitled to wage-loss disability. The Full Comm ssion finds
that the claimnt proved he sustained wage-loss disability
In the amount of 5%
. H STORY

Larry Donnell Butler, age 45, testified that he was a
hi gh school graduate and subsequently attended the
Uni versity of New Orleans for two years, where he studied
phi |l osophy. M. Butler then becanme involved in what he
described as the Black Student Mvenent, working for such
causes as nucl ear di sarmanent and clean air and water. The
claimant testified that he then took general studies for
about a year at Sojourner-Dougl ass Col | ege.

The claimant testified that he earned an Associ ate of
Arts at Tall ahassee Community Col | ege before going full-tine
into trucking. The claimant testified, “1 decided to go
school (sic) to drive trucks and to wite westerns.” The
claimant testified that the majority of his adult work
hi story involved truck driving. However, the clai mant
testified that he had a certificate fromWiter’s D gest
School in fiction witing and the National Radio Institute

in non-fiction witing.
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The claimant testified that he began working for
Continental Express in about Decenber 2002. The parties
stipulated that the clai mant sustai ned a conpensabl e back
injury on March 1, 2004. The claimant testified that he was
involved in a notor vehicle accident. A physician’s
clinical inpression on March 1, 2004 was “Strain (L | ow
back) .”

The cl ai mant was treated conservatively.

An x-ray of the claimant’s |unbar spine was taken on
March 2, 2004, with the follow ng inpression: “1.

I nconpl ete sacralization of L5 with bilateral anomal ous
articulation. 2. MIld narrowing L4-5 and L5-S1 disc
spaces. 3. Negative for fracture. 4. Straightened | unbar
| ordosi s suggesting nuscle spasm”

The record indicates that the clai mant underwent a
course of physical therapy beginning in June 2004.

Dr. Allen C. Dukes assessed the follow ng on Septenber
28, 2004: “Lunbar disc syndrone with a snmall herniations
(sic) at L4-5 and L5-S1 wi thout any radi cul opat hy
what soever. ... The patient has reached MM as of today. W
wi |l now request a pernmanent inpairnent rating and request
an appointnent to see Dr. Mauro for this to be done as soon

as possible.”
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The parties stipulated that the claimant reached
maxi mum medi cal i nprovenent on Septenber 28, 2004. The
claimant testified that he did not return to work for the
respondent - enpl oyer.
Dr. Kirk J. Mauro eval uated the cl ai mant on Cctober 11
2004
M. Larry Butler is a 42-year old, right-handed
bl ack male who tells nme on 3/1/04, he believes he
was in North Dakota, driving a truck for
Conti nental Express (sem ), when he was in a notor

vehi cl e accident involving another sem -tractor
trailer. He was wearing a seat belt. He denies

any head trauma or |oss of consciousness....He
conpl ai ns of ongoing pain in the cervical and
| unbar area....A cervical MR scan reveal s sone

degenerative changes and facet abnornality but the
| unbar MRI reveals a two-1level disc herniation at
L4-L5 and L5-S1. The patient, apparently, was
treated conservatively. He had no evidence of
radi cul opat hy and no surgical intervention was
required.

He has never returned to work. He |ives al one.

He is independent with feeding, groom ng, dressing
and bathing. He is able to do cooking, cleaning
and laundry, with pain and disconfort. He has

I ncreasing | ow back pain with bending, lifting and
carrying. He has not had any falls....He

conpl ains of occasional tingling dysesthesia in
the right posterior thigh and occasionally into
the right nedial foot....H s |Iow back is worse

t han the neck.. ..

He can wal k prol onged di stances. He tells ne that
he wal ks in excess of six blocks. He can sit for
greater than one hour, with pain and disconfort
and occasi onal spasmin the | ow back. He denies
any paracervical spasm
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He had a previous |ow back injury in 1994, which
resol ved after seven to ten days of rest....The
patient admts his overall synptonatol ogy has
not changed in greater than 60 days.

Dr. Dukes docunents the patient was at maxi num
medi cal i nprovenent on 9/28/04....

He has an Associate Degree fromcollege. He is
able to read and wite....

| MPRESSI ON: Work rel ated notor vehicl e accident,
occurring 3/1/04, with two-Ievel docunented | unbar
di sc herniation, with nmuscul oliganmentous injury to
t he paral unbar spine, with occasional conplaints
of cervical disconfort, w thout objective
abnornmality.

The patient is at maxi mum nedi cal inprovenent. |
agree with Dr. Dukes, as of 9/28/04. Using the
1996 Florida Guidelines, | refer you to page 12,

a single level lunbar disc herniation equals a 6%
whol e person inpairnent, but because there is
actually two levels of disc herniation, an

addi tional 1% woul d be appropriate (see page 13)
and, therefore, the patient is deserving of a
total 7% whol e person inpairnent, for a two-1|eve
disc herniation, directly related to the events of
3/ 1/ 04.

There is no indication that surgery is needed or
necessary.

No inpairnent is appropriate for the cervical
spi ne, based upon the fact that the patient does
not have rigidity or spasm

| find no reason to believe this patient has
evi dence to suggest traumatic brain injury....

As related to work enployability, the patient
shoul d have an FCE, but there is no reason to
bel i eve he cannot return to enploynent, based upon
all current objective findings.
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Dr. Dukes followed up with the clainmnt and stated on
Oct ober 21, 2004, “We reviewed an inpairnent rating study
done by Dr. Mauro with the patient and with his case
manager. They understand and M. Butler has reached MM as
of Septenber 28, 2004. M. Butler may now return to work at
a medium | evel capacity.”
A physical therapist noted the foll owi ng on Novenber
19, 2004: “Functional capacity evaluation conpleted in 2
hours and 15 mnutes. Test term nated by this eval uator
secondary to patient yelling obscenities to this eval uator.
Patient was asked to |eave the clinic. Overall test was not
valid secondary to inconsistencies with static tests, self
limting behaviors | eading to i nconplete tolerance tests and
i nconpl ete Waddel | ’s testing.”
Dr. Mauro wote to an attorney on January 20, 2005:
M. Brown (sic) was not able to conplete the
functional capacity evaluation. H s exam
unfortunately, resulted in himbeing very angry
and frustrated. He had sone inconsistencies, and
it was felt the patient was capable of I|ight
to medi um duty capacity, but further discussions
could not be obtained because of the |ack of
conpl etion of the test.
The patient presents today and | discussed with
himrepeating the test. He absolutely disagrees.
He tells nme that he cannot do it and that he w ||
not proceed. W discussed his ongoing pain in the

| ow back area. He is aware that he has a two-
| evel di sc herniation. | offered himthe
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possibility of seeing an anesthesiol ogi st or a
surgeon. He told ne that he doesn’t want anyone
sticking any needles in himor cutting on him

The patient is unchanged as conpared to previous
eval uati on.

| MPRESSI ON: Work rel ated notor vehicl e accident,
occurring 3/1/04, with a docunented two-Ievel

| unbar di sc herniation, with associ ated pain and
di sconfort...

Under the AMA Guidelines, the patient would be
deserving of a 5% whol e person inpairnment (Fifth
Edition, page 385, category-Il, because of the
di sc herniation w thout radicul opathy). The
patient may work in a light to nedium capacity

j ob, based upon the inconplete information from
the FCE. Unfortunately, we cannot get further
opi ni on.

The parties stipulated that the claimant had been
assigned a five percent (5% inpairnent rating, which rating
had been accepted and was being paid. The cl ai mant
testified, “I was paid permanent partial disability for so
many weeks and then it cut off.”

The cl ai mant underwent anot her functional eval uation on
February 11, 2005: “Functional capacity eval uati on was
conpleted in 2 hours and 45 mnutes. M. Larry Butler did
not show any physical distress and was able to | eave this
testing site under his own power. M. Butler denonstrated
consistent effort throughout the evaluation. As stated

above, he denonstrated |igth-nmedium(sic) physical demand



Butl er - F402502 8

level. Al reliability tests were valid rendering this test
valid. M. Butler scored 1 out of 5 in Waddell’s testing,
i ndicating the | ack of non-organi c synptonol ogy.”
The claimant followed up with Dr. Mauro on February 23,
2005: “The patient presents today, and he conpleted his
out pati ent functional capacity evaluation. Overall, this
reveal s the patient is capable of light to nmedium duty work,
with 37 pounds of lifting. The patient and | discussed that
he has a known two-1evel disc herniation. He was previously
provided an inpairnent rating. He tells nme that he is
trying to decide that to do, concerning his enployability.”
Dr. Mauro wote the followi ng on May 31, 2005:
It is my nedical opinion, as a Board Certified
Physiatrist, that the patient does have pernmanent
injury and inpairnment directly related to the
events of March 1, 2004. | do [not] believe this
patient is capable of returning to | ong distance
truck driving. He would have difficulty with
recurrent getting in and out of the truck,
prol onged sitting, using the equipnent, such as
novi ng tarps or unloading materials fromhis
truck. The patient does have permanent
restrictions directly related to the events of
March 1, 2004.
The bracketed “not” seen above was handwitten on Dr.
Mauro’'s letter.
On July 25, 2005, the claimant applied for part-tine

enpl oynent with The Research Network. The cl ai mant
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testified that he took surveys over the phone for Research
Network, his first job after |eaving Continental. The
claimant testified that he worked four to six weeks for
Research Network, earning mninumwage part-tine.

The claimant testified that he subsequently worked for
a few nonths with Association of Community Organizations for
Ref or m Now ( ACORN) .

The claimant followed up with Dr. Mauro on Sept enber
15, 2005:

As previously stated, the patient was not able to
return to his long-distance truck driving job. He
tells nme he is currently enployed, 30 to 40 hours
per week, doing phone surveys, primarily sitting,
In a sedentary to light duty type job. He

conpl ains of recurrent and | ow back pain and
disconfort. He tells ne today he wants to see
soneone el se. ..

No exam nation occurred. The patient, once again,
was angry, frustrated and raising his voice. The
patient tells ne that he wants to try nassage
therapy, and | gave hima prescription for six
visits. He asked ne about going to aroma therapy
and sonme type of integrative honmeopathic, and

| told himthat | would not order this....

| amreleasing himfromny care. He is referred
to Dr. Al exander or Dr. Martin....

A representative of “QuM k Truk” nailed the following to
the claimant’s attorney on April 26, 2006:
M. Butler called this norning and indicated that

you wanted the start up information, for being a
broker or agent, as well as the infornmational DVD
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and other materials that we have avail abl e.
| am faxing you the start up information....W
hope that M. Butler will be able to attend school
and nake a successful start on a new career.

The claimant testified on direct:

Q \What position have you identified that you
m ght like to pursue in the trucking industry now?

A. Trying to be a broker....

Q Have you submtted sone docunents to ne that
we in turn submtted to the Court for
consideration on a position that you're trying to
pur sue?

A Yes...

Q How nmuch do you think it would cost?

A. | think about thirty-two thousand ($32,000) to
set it up....

Q \Were you attenpting to pursue a school to put
you in a position to learn this occupation?

A.  Yes, they've got a school for it. | asked
Continental too if they thought they had sonething
like that, and they said not right then. | felt

ki nd of bad about it, you know what |’ m sayi ng,
because that woul d put nme working for another

trucki ng conpany doi ng that, but you know, |’ ve
got to learn sonmething. I’"’ma man wthout a
career. Al I've got is mnimmskills now.

A pre-hearing order was filed on May 1, 2006. The
cl ai mant contended that he sustained a conpensable injury to
his back on March 1, 2004. The claimant contended that he

was entitled to attorney’s fees, wage-loss benefits,
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rehabilitation, and reinbursenent for m|l|eage. The
respondents contended that all appropriate benefits had been
pai d. The respondents contended that there was an

over paynment of permanent partial disability benefits in the
amount of $3, 060.00, and that the respondents woul d be
seeking a credit for that overpaynent in the event the
claimant was found to be entitled to additional benefits.

The parties agreed to litigate the follow ng issues:
“l. Wether claimant is entitled to wage-loss benefits. 2.
Whet her claimant is entitled to vocational rehabilitation.
3. Caimnt reserves all other issues, including
rei nmbursenent for mleage. 4. Attorney’'s fees.”

A hearing was held on June 22, 2006. The cl ai mant
testified that he was working for a business nanmed Entropy,
delivering newspapers to vendi ng machi nes and to stores.

The clainmant testified that he was earning about $1, 000
nmont hl y, worki ng seven days a week, two to five hours a day.
The claimant testified that he was physically unable to
resune work as a truck driver for Continental.

The respondents’ attorney questioned Stephen Pete
Campbel | , executive vice-president of Continental Express:

Q Are you famliar with M. Butler?

A I’ve net M. Butler once or twce, yes...
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Q Do you recall at any point in tinme him
contacting you regarding return-to-work efforts
subsequent to Septenber 28, 20047

A. | do not...

Q Are there trucking conpani es out there who
have jobs, including Continental, but other

t rucki ng conpani es, who would be available to hire
sonmeone not having to lift nore than thirty-seven
pounds?

A. A conpetitive route or a bread route cone to
mnd. It would be light duty trucking...

Q And do you, in fact, for Continental have any
jobs that are out there that don’'t require any
unl oadi ng or | oading of the trucks?

A. If we have city jobs all they do is deliver
trailers in the city of Little Rock...

Q To your know edge did M. Butler ever make any
effort whatsoever to return to work at
Conti nental ?

A. | have no know edge of that.

The claimant’s attorney cross-exam ned the w tness:

Q M. Canpbell, are you here to put M. Butler
back to work?

AL M. Butler, if he’d like to come back to work
he woul d need to contact our recruiting and rehire
departnment. We would recruit himlike any other
driver. W could go through the process...

Q And was M. Butler term nated?

A. He was termnated for |lack of contact. W
didn’t hear fromhim and | have the date here.
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Q Now did you have soneone from Conti nenta
attenpt to contact himto determ ne whether he was
com ng back?

A, Yes.

Q GOkay. And what was the response?

A. That person’s nanme is Leah Burton and she got
no response.. ..

The administrative |law judge found, in pertinent part:
“6. The claimant has failed to prove by a preponderance of
the evidence that he is entitled to wage-|oss benefits; 7.
The claimant has failed to prove by a preponderance of the
evidence that he is entitled to vocational rehabilitation
benefits.”

The cl ai mant appeals to the Full Comm ssion.

1. ADJUDI CATI ON

In considering clains for permanent partial disability
benefits in excess of the enployee s percentage of permanent
physi cal inpairnment, the Comm ssion nmay take into account,
in addition to the percentage of permanent physical
i npai rment, such factors as the enpl oyee’ s age, education,
wor k experience, and other matters reasonably expected to
affect his future earning capacity. Ark. Code Ann. 811-9-
522(b)(1).

Ark. Code Ann. 811-9-505(b) provides:
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(1) I'n addition to benefits otherw se provided for
by this chapter, an enployee who is entitled to
recei ve conpensation benefits for pernmanent

di sability and who has not been offered an
opportunity to return to work or reenploynent

assi stance shall be paid reasonabl e expenses of
travel and mai ntenance and ot her necessary costs
of a program of vocational rehabilitation if the
conmi ssion finds that the programis reasonable in
relation to the disability sustained by the

enpl oyee.

The adm nistrative | aw judge found in the present
matter:

6. The claimant has failed to prove by a
preponderance of the evidence that he is entitled
to wage-| oss benefits;

7. The claimant has failed to prove by a
preponderance of the evidence that he is entitled
to vocational rehabilitation benefits.

The Full Comm ssion finds that the clai mant proved he
sust ai ned wage-1loss disability in the amount of 5% The
claimant is only age 45 and has taken a nunber of coll ege-
| evel studies. He has an associate of arts degree froma
community college, in addition to having earned certificates
for witing. The claimant testified that his work history
primarily involves driving a truck. The claimant was
involved in a work-rel ated nmotor vehicle accident on March
1, 2004, and the parties stipulated that the clai mant

sust ai ned a conpensabl e back injury on that date. The

cl ai mant was treated conservatively for a | owback strain
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The parties stipulated that the claimant reached
maxi mum nmedi cal inprovenent on Septenber 28, 2004, but the
claimant did not return to work for the respondent-enpl oyer.
On Cctober 21, 2004, Dr. Dukes opined that the clai mant
could return to work at a nmediumlevel capacity. Dr. Mauro
assigned a 5% anatom cal inpairnment rating on January 20,
2005. Neither party on appeal questions the validity of
this rating. The parties stipulated that a five percent
(5% inpairnment rating had been accepted and was bei ng paid.
A functional capacity evaluation on February 11, 2005
i ndicated that the claimnt could performlight to nedi um
work. Dr. Mauro reviewed the functional capacity eval uation
and stated on February 23, 2005, “this reveals the patient
is capable of light to nmediumduty work, with 37 pounds of
lifting.”

The cl ai mant has worked for at |east two different
enpl oyers after being pronounced at naxi num nedi cal
i nprovenent. The preponderance of evidence before the
Comm ssi on denonstrates that this 45-year-old coll ege-
educated claimant is capable of performng at |east light to
medi um duty work and shoul d be able to secure steady gai nful
enpl oynent. However, the record also indicates that the

cl ai mant cannot return to his prior work as a | ong-hau
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truck driver. Dr. Mauro did not think that the clai mant
could resume work as a truck driver. M. Canpbell for the
respondents testified that the claimnt’s enploynent had in
fact been term nated. The record indicates that the
claimant did not attenpt to performeven |light work for the
respondents after being pronounced at naxi num nedi cal

i nprovenent. \Wen the Full Conm ssion considers the
claimant’ s relative youth, his education, his diverse work
hi story yet denonstrated |ack of notivation in returning to
full-time work, and his 5% anatom cal inpairnment, we find
that the clai mant proved he sustained additional wage-| oss
disability in the anount of 5%

The Full Comm ssion affirns the adm nistrative | aw
judge’s finding that the claimnt did not prove he was
entitled to “vocational rehabilitation benefits.”
Specifically, we find that the respondents should not be
required to pay for a training course for the claimant with
“QM k Truk.” The record before us indicates that Qum k Truk
is a conpany involved in starting in-home freight brokerage
busi nesses. The claimant testified that setting up such an
i n- home busi ness woul d cost $32,000. Pursuant to Ark. Code
Ann. 811-9-505(b) (1), the Full Conmm ssion does not find that

such a program woul d be reasonable in relation to the
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di sability sustained by the enpl oyee. The respondents did
not offer such a programto the claimant. Stephen Canpbel |
testified that the respondent-enployer did not have a
br okerage division. The instant claimant’s educational and
wor k history does not show a prior aptitude or interest in a
home- based brokerage busi ness.

Based on our de novo review of the entire record, the
Ful | Comm ssion reverses the adm nistrative | aw judge’s
finding that the claimant did not prove he was entitled to
wage-| oss benefits. W find that the clai mant proved he was
entitled to wage-loss disability in the amount of 5% in
addition to the 5% anat om cal inpairnent accepted and paid
by the respondents. The respondents are entitled to a
credit for any overpaynent of permanent partial disability
benefits. The Full Comm ssion affirns the adm nistrative
| aw judge’s finding that the claimant did not prove he was
entitled to vocational rehabilitation benefits; specifically
we find that the claimant did not prove that the respondents
were liable for any course of study for an in-hone freight
br okerage business. The claimant’s attorney is entitled to
fees for legal services pursuant to Ark. Code Ann. 811-9-
715(a) (Repl . 2002). For prevailing in part on appeal to the

Ful | Comm ssion, the claimant’s attorney is entitled to an
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additional fee of five hundred dollars ($500), pursuant to
Ark. Code Ann. 811-9-715(b)(2)(Repl. 2002).
I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

Conmmi ssi oner Hood concurs and di ssents.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| nmust respectfully concur in part and di ssent
in part fromthe Majority opinion, finding the clai mant
is entitled to wage | oss benefits in the anmount of 5% in
excess of his permanent anatom cal inpairnment rating and
denying his request for vocational rehabilitation
benefits. Specifically, | agree with the Majority’s
finding the claimant is entitled to wage | oss benefits
in the amount of at |east 5% however, | would have
awar ded wage | oss benefits in a higher anount.
Furthernore, | mnust respectfully dissent fromthe
finding that the claimant is not entitled to vocati onal
rehabilitation benefits.

| first address the claimant’s entitlenent to

wage | oss benefits. The claimant testified that he has

a varied work history, including working at fast food
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restaurants and working for an activist organization.
He further testified that the bulk of his work history
was spent as an over-the-road truck driver. The
claimant testified that he earned from $2,800 to $3, 000
per nmonth while working for the respondent enpl oyer.

The claimant further testified that after he
was pl aced at maxi num nmedi cal inprovenent for his
injury, he sustained other work. Specifically, the
claimant testified that in Septenber or QOctober 2004, he
wor ked for Research Network perform ng phone surveys.

He testified that he earned m ni mum wage and that he

wor ked part-tinme for approximately 20 hours per week.

He subsequently worked for ACORN. He was earning $1, 400
a nonth to hel p organize and help | ow i ncome comunities
with various issues. The clainmnt was discharged from
that j ob because the enpl oyer decided not to organize in
Tal | ahassee. The cl ai mant then began working at Entropy
delivering newspapers. The clainmant testified that he
was still enployed by Entropy at the tine of the
hearing. He testified he earns $1,000 per nonth, but

t hat he has expenses of approxi mately $300 in gasoline

necessary to performhis job. He testified that he has
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probl ens performng the job due to his admttedly
conpensabl e injury.

The claimant testified that he has attenpted
to find other work with the state to no avail. He has
al so gone to the Wirkforce Devel opnent Center in an
attenpt to find work. The Wbrkforce Devel opment Center
assigned the claimant to work on a cleaning crew. The
claimant said that he would have to carry vacuum
cl eaners up and down stairs and that he would not be
able to performsuch duties. The claimant further
testified that he preferred not to work in a conveni ence
store or fast food, in part, because he woul d have to
cut his dreadl ocks, which he maintai ned he had for
religious reasons. He further indicated he wanted to go
to school to becone a broker. This would in essence,
consist of taking a class to | earn how to connect truck
conpanies with parties that need to have freight to
haul .

The claimant submitted information regarding a
program designed to train and supply workers with the
skills and equi prent to be a broker. The cl ai mant
I ndi cated that he was interested in the program because

he was famliar with the trucking industry and believed
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the position would provide himnore noney than his
current job. Furthernore, he believed it would conport
with his current physical abilities. The claimant
testified that he had asked the respondent-enpl oyer if
they had a simlar programand they did not. Stephen
Canpbel | testified that the respondent-enpl oyer did not
have a broker division.

In ny opinion the claimant is entitled to wage
| oss benefits in an anount greater than 5% | find the
claimant is an extrenmely notivated individual, as
evi denced by the fact that he has returned to work after
being placed at M. Furthernore, | note that the
clai mant has even left one job in order to work for
anot her, higher paying job. Likewise, | note the
cl ai mant has al so requested additional training in an
attenpt to better hinself and to increase his job
opportunities, which also shows his notivation to return
to work. Wen considering the clamant’s wages at the
time of the injury in conparison to the jobs he has
sustained afterward, it is evident that he has sustained
substantial wage loss. |In fact, the highest wage the
clai mant earned after his accident was $1, 400 per nonth,

whereas before the injury he was earning $2,800 to
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$3,300 per nmonth. Wile the claimant admittedly is
intelligent and has an education, it is also evident
that he has a sonmewhat limted work history and that he
has had substantial difficulty in replacing his wages
due to the nature of his injury.

| note the claimant’s reluctance to work in a
conveni ence store or a fast food restaurant. Gven his
educati onal background and his current physical
restricitons, | cannot find fault with his decision.
Furthernore, | do not believe that to be awarded wage
| oss benefits one has to accept any job. Nor do | find
that a expressing a preference regardi ng an occupation
to be evidence of |ack of notivation. | also do not
believe that if the claimant were to return to work in a
grocery store or a fast food restaurant he would be able
to replace his wages or that the jobs would conply with
his physical restrictions. Rather, work in fast food
restaurants and grocery stores would al nost certainly
result in a substantial [oss in earnings and require the
claimant to performwork in a capacity in excess of his
physical abilities.

Finally, I note the claimant was restricted

fromworking at nore than a light to nediumleve



Butl er - F402502 23

capacity. Prior to the injury he had no such
restriction. Accordingly, | would have awarded wage

| oss benefits substantially higher than 5% in excess of
hi s anatom cal rating.

| further find that the claimant is entitled

to the requested vocational rehabilitation benefits.
Arkansas Code Ann. 811-9-505 provides in pertinent part,

(b)(1) In addition to benefits

ot herwi se provided for by this
chapter, an enployee who is entitled
to receive conpensation benefits for
per manent disability and who has not
been offered an opportunity to
return to work or reenpl oynent

assi stance shall be paid reasonabl e
expenses of travel and maintenance
and ot her necessary costs of a
program of vocational rehabilitation
if the conm ssion finds that the
programis reasonable in relation to
the disability sustained by the

enpl oyee.

In this instance, the claimant is requesting
training to learn how to be a broker in the truck
driving industry. The claimant credibly testified that
he could not return to his prior job and that he
attenpted to pursue broker training with the respondent
enpl oyer to no avail. Certainly the clainmnt has

experience in the trucking industry, thus enabling him



Butl er - F402502 24

to be successful in this area. In ny opinion, he has
shown his entitlenent to the requested benefits.

| note that the Majority provides al nost no
expl anation for the denial of the requested benefits.
Rather, it sinply appears that the Majority did not
bel i eve such a programto be reasonable. They also
attenpt to assert that a reason for denying the program
woul d be that his work history does not show a prior
aptitude or interest in such a program | nust
respectful Iy di sagree.

The cl ai mant has worked the majority of his
adult life as a truck driver. This indicates that he
has both an aptitude and interest directly related to
the trucking industry. An inportant part of the
trucking industry relies on brokers and there is no
evi dence that the claimant’s past experience would not
assist himin such an endeavor. Furthernore, | find
that sinply because the clai nant does not have past work
history in the exact area of brokering is not a reason
to preclude himfromreceiving training. 1In fact, it
only seens |ogical that the purpose of vocational

training would be to provide assistance to workers who
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can no longer find a job that is identical to the work
t hey performed before being injured.

Finally, | briefly address the opinion set
forth by the Concurring opinion, which reasons that the
| anguage of Ark. Code Ann. 811-9-505(b)(1) is not
designed for prograns to show workers how to start an
i n-honme business. | first note that the concurring
opinion cites no authority for such a proposition.
also find that to limt a claimant to either on-the-job
training or other “classroonf training is to limt their
opportunity to replace their wages. This is
contradictory to the purpose of providing vocati onal
rehabilitation.

In sum | found the claimant to be a notivated
I ndi vidual that, despite his injury, has managed to
secure other work. However, due to the severity of his
injury he is unable to replace his wages. |In an attenpt
to earn a new skill and dimnish his |loss of earning
potential he has requested a reasonabl e form of
training. Unfortunately the Majority has chosen to deny
this training and has provided Ilittle explanation for

their rationale in doing so.
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For the aforenentioned reasons, | respectfully

concur in part and dissent in part.

PH LIP A HOOD, Conm ssioner

Conmi ssi oner McKi nney concurs, in part, and dissents, in
part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| respectfully concur in part, and dissent in
part fromthe majority opinion. Specifically, I concur
in the finding that the claimant did not prove he is
entitled to vocational rehabilitation; however, | nust
di ssent fromthe finding that the clainant is entitled
to wage-loss disability in the anobunt of 5%

Wth regard to vocational rehabilitation
benefits, Arkansas Code Annotated §811-9-505(b) (1)
provides in pertinent part that an enpl oyee nmay be
entitled to “...reasonabl e expenses of travel and
mai nt enance and ot her necessary costs of a program of
vocational rehabilitation if the comm ssion finds that
the programis reasonable in relation to the disability
sust ai ned by the enployee.” First, | cannot find that
the “QmM k Truk” is a program of vocationa

rehabilitation. As found in the majority opinion, “Qmk
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Truk” is a conpany involved in the starting in-hone
frei ght brokerage businesses. | do not read A.C. A 8§ 11-
9-505(b) (1) as a grant program for an enployer to
finance the start up costs for an injured enpl oyee to
open his own business. Second, and nore inportantly, |
find that the claimant’s mnor injury which only
resulted in a 5% anatom cal inpairnment rating is not
such that it requires retraining for the claimnt to
continue to earn a neaningful living. Accordingly, |
concur with the nmajority opinion finding that the
claimant did not prove entitlenent to vocati onal
rehabilitation.

Wth regard to the award of wage | oss
disability, | cannot find that the claimant has proven
entitlenment to such benefits. The claimant is relatively
young. He has a col |l ege education, with an Associ ates
Degree of Arts; and, he has certificates fromWiter’s
Di gest and the National Radio Institute for both fiction
and non-fiction witing. The cl ai mant chose to pursue a
career in truck driving in order to earn a living and
work on his witing. Despite the claimant’s chosen
career path that involved heavy lifting at tines, the

claimant is clearly capable of earning a living w thout
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reliance on his physical strength. Moreover, the m nor
restrictions placed upon the claimant of no |ifting over
37 pounds, do not Iimt the claimant in his ability to
earn wages equal or greater than he was earning at the
time of his injury. The claimant is a very intelligent
person and his mnor conpensable injury had not required
any nedical treatnment for over a year and a half as of
the date of the hearing. The only true factors wei ghing
on the clainmant’s wage earning capacity are self inposed
by the clainmant, such as his refusal to cut his knee

|l ength hair or to apply for a job with the state. Under
t hese circunstances, and after considering the
claimant’ s age, education, work experience, nedical

evi dence, as well as, his notivation to return to ful
time work and his post-injury income | find that the
claimant has failed to prove by a preponderance of the
evidence that he is entitled to any wage | oss benefits
over and above his physical inpairnent rating.

Therefore, | nust respectfully dissent, in part, from

the majority opinion.

KAREN H. McKI NNEY, Conm ssi oner



