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ROYCE BREEDING, EMPLOYEE                       CLAIMANT
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OPINION FILED NOVEMBER 19, 2007

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE NEAL L. HART,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 23, 2007.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. Claimant has proven by a preponderance
of the evidence that he was an employee
of, and not an independent contractor
for, Respondent Rossi Electric, Inc.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the April 23, 2007,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant was an employee of

Respondent-employer, not an independent contractor.

Based upon my de novo review of the entire record,

without giving the benefit of the doubt to either party,

I find that the claimant was an independent contractor

at the time of his injury. Therefore, the claimant has

failed to prove by a preponderance of the evidence that

he is covered by the workers’ compensation laws.

It is undisputed that the claimant was

involved in an automobile accident on January 6, 2006,

while driving a truck owned by respondent-employer, and

that he sustained injuries and missed time from work.

The sole issue is whether the claimant was an employee

or independent contractor at the time of his injury. 
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An independent contractor is one who contracts

to do a job according to his own method and without

being subject to the control of the other party, except

as to the result of the work. Arkansas Transit Homes v.

Aetna Life & Cas., 341 Ark. 317, 16 S.W.3d 545 (2000).

The issue of whether one is an employee or an

independent contractor is analyzed under two separate

tests: (1) the control test; and (2) the relative nature

of the work test. On the issue of control, the Court has

stated:

The governing distinction is that if
control of the work reserved by the
employer is control not only of the
result, but also of the means and
manner of the performance, then the
relation of master and servant
necessarily follows. But if control
of the means be lacking, and the
employer does not undertake to
direct the manner in which the
employee shall work in the discharge
of his duties, then the relation of
independent contractor exists.

Massey v. Poteau Trucking Co., 221 Ark. 589, 592, 254

S.W.2d 959, 961 (1953). The ultimate question is not

whether the employer actually exercises control over the

doing of the work, but whether he has the right to

control. Wright v. Tyson Foods, Inc., 28 Ark. App. 261,

773 S.W.2d 110 (1989). There is no fixed formula for

determining whether a person is an employee or an
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independent contractor; thus, the determination must be

based on the particular facts of each case. Ark. Transit

Homes, supra. Although no one factor of the relationship

is determinative, see Wright, supra, the "right of

control" is the principal factor in determining whether

the relationship is one of agency or independent

contractor. See, Aloha Pools & Spas v. Employer’s Ins.

of Wausau, 342 Ark. 398, 39 S.W.3d  440 (2000).

The determination of whether, at the time of

an injury, an individual was an independent contractor

or an employee depends on the facts of the case.

Franklin v. Arkansas Kraft, Inc., 5 Ark. App. 264, 635

S.W.2d 286 (1982). The resolution of whether an

individual is an independent contractor or an employee

requires an analysis of the factors related to the

employer’s right to control and of factors related to

the relationship of the work to the asserted employer’s

business. In making a determination, the Commission must

look at the factors outlined in D. B. Griffen Warehouse,

Inc. v. Sanders, 336 Ark. 456, 986 S.W.2d 836 (1999)

citing §220 of the Restatement (Second) of Agency: 

1. the extent of control which, by the
agreement, the master may exercise
over the details of the work;

2. whether or not the one employed is
engaged in a distinct occupation or
business;
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3. the kind of occupation, with
reference to whether in the
locality, the work is usually done
under the direction of the employer
or by a specialist without
supervision;

4. the skill required in the particular
occupation;

5. whether the employer or the workman
supplies the instrumentalities,
tools, and the place of work for the
person doing the work;

6. the length of time for which the
person is employed;

7. the method of payment, whether by
the time or by the job;

8. whether or not the work is a part of
the regular business of the
employer;

9. whether or not the parties believe
they are creating the relation of
master and servant; and

10. whether the principal is or is not
in business.

See also, Aloha, supra.

These are not all of the factors which may

conceivably be relevant in a given case, and it may not

be necessary for the Commission to consider all of these

factors in some cases. The relative weight to be given

to the various factors must be determined by the

Commission. Franklin, supra. However, as previously

discussed, the Supreme Court has stated that the “right
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of control” is the principal factor in determining

whether the relationship is one of agency or independent

contractor. Wright, supra; Sanders, supra; Aloha, supra.

The factors pertaining to the nature of the worker's

occupation and whether it is a part of the regular

business of the employer comprise the "relative nature

of the work" test. Ark. Transit Homes, supra. 

Moreover, in Sandy v. Salter, 260 Ark. 486,

541 S.W.2d 929 (1976), our Supreme Court adopted

Professor Larson’s test for examining the relationship

between the worker’s occupation and the regular business

of the employer. This test requires consideration of two

factors: (1) whether and how much the worker's

occupation is a separate calling or profession; and (2)

what relationship it bears to the regular business of

the employer. Id. The more the worker’s occupation

resembles the business of the employer, the more likely

the worker is an employee. Id.

A certificate of non-coverage cannot act as a

waiver for individuals who are employees. Golden v.

Randy Wiggins Logging, Full Commission Opinion, July 13,

1998 (Claim No. E602244). In addition, certificates of

non-coverage apply only to sole proprietors or partners

who are conducting independent businesses. Id. In

reaching its conclusion in Golden, supra, the Commission
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noted that another statute was at issue. Arkansas Code

Annotated section 11-9-108(a) (Repl. 2002) provides:

No agreement by an employee to waive
his or her right to compensation
shall be valid, and no contract,
regulation, or device whatsoever
shall operate to relieve the
employer or carrier, in whole or in
part, from any liability created by
this chapter, except as specifically
provided elsewhere in this chapter. 

The claimant testified that he was initially

hired as an independent contractor by respondent-

employer. In this regard, the claimant testified on

direct examination:

A. I received a phone call from
Randy Bishop.

Q. Now, who is Randy Bishop?

A. He is one of the owners of
Rossi. He had bought out the
company. Him and his brother, I
believe, had bought out the company
from Pete Rossi. And Randy had
called me and notified me that he
had a job opening, and had said that
he had heard from someone else that
I was looking for a job. And he
called me and asked me if I would
like to come to work for him, that
the guy that he had working for him
wasn’t quite working out, that - -
you know, that he might want to, you
know, phase me in and, you know,
check, you know, and see how I did
and everything. And so that’s what
he – when he hired me, he told me
that I could come in and – - as a
service tech and work and - - you
know.
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Q. Okay. What was your
understanding as far as the
relationship that you were going to
have with the company pursuant to
the testimony that you gave Mr. Frye
in your deposition?

A. That - - that I was going to
become a service tech with the
company and - - and that if this guy
didn’t work out, I was going to take
over as a service tech.

Q. Okay, Now, we used some
language in the deposition where you
said subcontractor. Do you remember
that?

A. Yes.

Q. Tell us more about that.

A. He, basically, said that I was
going to be subcontracting until
this guy - - to see if this guy
didn’t work out. And once he - - if
he didn’t work out, then they were
going to bring me in. But as I was
subcontracting, I mean, I was - - I
was paid an hourly wage, so I don’t
know - - 

Q. Well, we’re going to get into
that in a minute. But that –- the
notion of subcontracting was brought
up in these initial employment
talks, right.

A. Yes, sir. Yes, sir.

Accordingly, it was clearly the intent of the

parties for the claimant to be a self-employed

subcontractor when he was initially brought on to do

work for the respondent-employer. The claimant described
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his relationship with the respondents as “just subbing

out to him, you know, just doing whatever they needed me

to do,” and “just working for myself.”  Furthermore,

when the claimant presented to the emergency room, the

medical records reflect that claimant, or his

girlfriend, advised the hospital that he was “self-

employed.”  Likewise, when the claimant presented to for

treatment at Morrilton Medical Clinic on January 13,

2007, the claimant advised that he was a “self-employed,

heating and air contractor for Rossi Electric.”  Thus,

until the issue of workers’ compensation benefits arose,

the claimant clearly understood that he was not an

employee but an independent contractor when he was

involved in the motor vehicle accident.

 With regard to the control of his work, the

claimant was advised by Donna Hallum, the office manager

for respondent-employer where the jobsites were

everyday, however, the claimant was free to go directly

from his home to the jobsite without reporting to work

at the home office, and he exercised control over the

means and method of how the work was to be performed. As

a heat and air contractor, the claimant possessed

specific skills was engaged in a distinct occupation.

Normally, the claimant worked with his own tools, but

due to unfortunate circumstances the claimant lost his
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personal tools in a tornado and was borrowing tools from

respondent-employer at the time of his injury. In this

regard, the claimant testified that he made arrangement

with the respondent-employer to purchase personal tools

on the company account and have money withheld from his

paycheck. Thus, it appears that while the claimant was

using the respondent-employer’s tools when he was

injured, he was attempting to purchase these tools as

his own. Moreover, while the claimant was paid by the

hour, that was the method respondent-employer billed the

customers for the work the claimant performed. Ms.

Hallum explained that the respondent-employer often paid

subcontractors by either the hour or the bid. Finally,

with regard to the use of the company truck, the

evidence reveals that the claimant was not provided a

company truck as a subcontractor; however, due to the

claimant’s personal truck breaking down, the claimant

was allowed to use the company truck on the day of his

accident so that the claimant could work that day. This

arrangement benefitted both the claimant and the

respondent-employer.

It cannot truly be argued that the respondent-

employer had the right of control over the claimant’s

work on the day he was involved in the accident. The

claimant was merely provided with the location of the
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job which the respondent-employer had contracted to

perform - this does not amount to a right of control.

The claimant was free to report directly to the jobsite,

without reporting to the office first. He was required

to keep up with his hours in order for the respondent-

employer to bill the customer for the work the claimant

performed as a subcontractor. Ms. Hallum testified that

as a subcontractor the claimant was not paid for simply

sitting around the shop, but rather only for the work he

performed as a heating and air contractor. After the

claimant’s employment status changed and he became an

employee, the respondent-employer clearly exercised the

right of control over the claimant as he was required to

clock in at the office, and he was paid for all of his

time, regardless of whether he was actually performing

heating and air repair work or not. 

The burden is upon the claimant to prove by a

preponderance of the evidence that he was an employee at

the time of his injury. By the claimant’s own admission,

he entered into a subcontracting relationship with the

respondent-employer not an employee-employer

relationship. The claimant knew that he was “just

working for myself” at the time of his injury. In

essence, when the claimant’s injury occurred, performing

contract work in an effort to demonstrate to the



Breeding - F605213 13

respondent-employer his ability to do the work. The

claimant accepted the terms of this contract when the

arrangement was made, however, he now seeks to have this

contract set aside in an effort to receive workers’

compensation benefits.

Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority

opinion.

 
                                                       
                        KAREN H. McKINNEY, Commissioner


