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Decision of Administrative Law Judge:  Reversed.
                 
                       OPINION AND ORDER  

     The respondent appeals an administrative law judge’s 

opinion filed September 13, 2006 .  The administrative law

judge found, among other things, “On May 11, 2005, the

claimant sustained an injury to his back, as well as his

left lower extremity, arising out of and in the course of

his employment with the respondents.  The medical treatment

rendered to the claimant relative to his back, right hip,

right leg/foot complaint [sic] under the care of Dr. Nicole
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Lawson, as well as referrals therefrom, to include the

February 24, 2006, MRI scan is reasonable and necessary

medical treatment in connection to the claimant’s

compensable injury.  Respondents controverted the

compensability of the claimant’s low back, right

hip/leg/foot injury.  The respondents shall pay all

reasonable hospital and medical expenses arising out of the

claimant’s low back injury which grew out of the May 11,

2005, compensable accident.”     

     After reviewing the entire record de novo, the Full

Commission reverses the opinion of the administrative law

judge.  We find that the claimant failed to prove that he

sustained a compensable injury to his low back, right

hip/leg foot, in addition to his left lower extremity

injury, which arose out of and in the course of his

employment with the respondent on May 11, 2005.  As a

result, the Full Commission further finds that since the

claimant did not meet his burden of proof that he sustained

a compensable injury while working for the respondent, he is

not entitled to any medical benefits for his low back, right

hip, right leg/foot problems. 

I. History
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     The claimant, age 46 (9/07/60), had worked for the

respondent approximately 16 to 18 years, operating

excavators and bulldozers, and performing mechanic-type

work.  On May 11, 2005, the claimant sustained an admittedly

compensable work-related injury to his left lower extremity,

in the form of a left ankle fracture when he jumped off of a

sliding excavator.  The respondent paid appropriate benefits

for the claimant’s left lower extremity injury, which

included a 21% impairment rating.  However, it has

controverted the claimant’s alleged low back, right

hip/leg/foot injury in its entirety.  Therefore, the

claimant has brought this claim asserting his right to

benefits for his alleged low back injury and related

symptoms.  

     The claimant was initially treated at the emergency

room of Harris Hospital, in Newport, due to an injury to his

left foot, which he sustained while performing job duties

for the respondent.  The claimant was treated, released, and

directed to follow-up with Dr. Diwakar Pulisetty.

     Dr. Pulisetty conducted an initial evaluation of the

claimant’s left foot injury on May 12, 2005.  He reported:

HISTORY/PRESENT ILLNESS: This is a 44-year old
male who works as a laborer for Greenhead Farming
Co., jumped off a truck, twisted the left foot and
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ankle, sustained injury.  He was seen later in the
Emergency Room, was given a short-leg brace with
the diagnosis of calcaneous fracture.  From the
injury, his main complaint is confined to the foot
and ankle only.  He did not have any other
musculoskeletal injury.  He didn’t have any other
internal injury.

He assessed the claimant as having “minimally displaced

fracture, os calcis, left foot,” for which he recommended

non-surgical treatment.  

     On July 8, 2005, the claimant sought emergency

treatment from Harris Hospital due to finger injury/pain, as

a result of his finger having gotten caught in a chain.

     The claimant next saw Dr. Pulisetty on September 9,

2005 for follow-up care of his ankle fracture.  

     On November 1, 2005, the claimant was seen by Dr.

Stephen Eichert.  He reported:

I examined Charles Barnes in the presence of his
ex-wife today.  He is a 45-year-old right-handed
white male who jumped off of a vehicle and
fractured his left foot May 11, 2005.  Since that
time he has been treated by an orthopedic surgeon
for a fracture.  He has done well, but complains
that he cannot flex his left great toe and he has
a little bit of numbness. 

He has had low back pain for many years and is
being treated by Dr. Coleman Kent for this
currently.  He tells me that his right leg goes to
sleep at times and that on standing it seems to be
more problematic.  That is new.  Current medicines
are Valium, Soma, and Lortab.  There are no
allergies.  Tobacco use is two packs of cigarettes
per day for 20 years. 
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Physical exam is significant for brisk symmetric
deep tendon reflexes, flexor plantar responses and
the absence of focal weakness.  He can heel and
toe walk without obvious difficulty.  Straight leg
raising is unremarkable. 

Charles Barnes is recovering from a fracture of
his left foot.  He has chronic low back pain.

There is no evidence of a new neurologic injury
and he is at MMI from my viewpoint.  

     The claimant underwent evaluation with Dr. Charles

Varela on December 12, 2005 for evaluation of his

compensable left lower extremity injury.  His assessment was

“Status post left calcaneal fracture, satisfactory progress,

and fracture proximal phalanx, second toe, healed.” 

Therefore, Dr. Varela advised that at that time the fracture

had healed about as well as could be expected, and

instructed the claimant to wear good supportive work boots

and engage in normal activity as tolerated without

restriction or impairment.  In these medical notes, Dr.

Varela made no mention of any complaints by the claimant of

any problems relating to his low back, right hip, leg and/or

foot.

     On February 22, 2006, the claimant returned to see Dr.

Varela.  His assessment was “healing calcaneus fracture,”

for which he performed an intraarticular injection of Depo-

Medrol, Lidocaine and Marcaine.            
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     Dr. Varela next saw the claimant on March 22, 2006.  At

which time, he assessed the claimant with a 21% permanent

physical impairment to his left foot, utilizing the AMA

Guides to the Evaluation of Permanent Impairment (4th ed

1993).

     Dr. Nicole Lawson reported the following on February

24, 2006:

I have been treating Mr. Barnes since January of
this year for severe back pain.  According to Mr.
Barnes he injured his back at work and pain has
gotten increasingly worse with time.  He has been
trying to work which requires manual labor,
therefore causing his symptoms to worsen.  Because
of the symptoms he continues to have and the
history I have obtained, it is my medical opinion
he needs an MRI of his lumbar and thoracic spine
as soon as possibly along with physical therapy. 
I previously ordered this but was unable to get
this done due to the cost.  Please see if you can
be of assistance in helping get authorization for
this.  If you have any questions or concerns or I
may be of further assistance, please give me a
call.       
              

     The claimant underwent an MRI of the lumbar spine on

February 24, 2006, with the following impression:

1. Right paracentral disk protrusion at L5-S1
measuring 8mm with superior migration and possibly
impingement upon the right S1 nerve root. 
Additionally diffuse disk bulge at L5-S1 appears
to impinge upon the exiting bilateral L5 nerve
roots at the neural foramen.
2. Slight extraforaminal broad based disk
protrusion at L2-3.  Impingement on the right L2
nerve root cannot be excluded at this level.  
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3. No other evidence of nerve root impingement or
canal stenosis is observed.

     According to a medical report dated November 15, 1992,

the claimant sought treatment from Harris Hospital due to a

four-wheeler accident wherein he had sustained multiple

trauma.

     On May 26, 1994, the claimant again sought emergency

treatment from Harris Hospital due to an onset of back pain

after riding a four-wheeler.  He was assessed with “acute

lumbar sprain, recurrent.”   

     The claimant again sought treatment from Harris

Hospital on September 6, 2002 due to complaints of multiple

contusions, pain of the right shoulder, chest, and right leg

pain as a result of injuries he sustained in a motor vehicle

accident when his pickup truck overturned and hit a tree.   

     A hearing was held before the Commission in this matter

on June 16, 2006.  At the hearing, the claimant gave

testimony.  The claimant agreed that when he became weight

bearing with the crutches, he began to experience new

problems in his right hip and leg.  The claimant admitted to

being involved in a motor vehicle accident prior to his

work-related injury of May 11, 2005.  The claimant further
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testified that he had not experienced prior similar

problems.

     The claimant testified he initially treated with Dr.

Pulisetty at the ER.  According to the claimant, within the

first week of his injury, he began experiencing new problems

in his right hip and leg and a burning below the belt line 

once he started attempting to get around on crutches.  The

claimant again denied having previously experienced the

symptoms (right hip, right leg pain, and numbness in his

right foot) he began to experience when he started the

weight-bearing.  The claimant testified he first brought

notice of his symptoms (leg and hip pain) to Linda (Grimes)

with workman’s comp.  According to the claimant, she

explained to him he was just putting too much weight on his

leg and his symptoms would go away, and she did not offer

him any medical care.  The claimant testified that although

he continued to tell Linda about his continuing problems,

she never took any steps to provide any medical checkup or

medical treatment for his complaint.  However, the claimant

maintains that he did tell one of the doctors that Linda

provided for him about his additional problems with his hip,

right hip and right leg, but they did not offer to examine

or treat that area of his body.  The claimant essentially
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testified that the final word he got from the respondent was

to wait until he got off the crutches, and until he could

put weight on both legs.  According to the claimant, after

he got off of the crutches, he called the respondent back

about his symptoms, but they told him it had been too long. 

The claimant agreed that these were the same people who were

telling him on the front end his symptoms would go away. 

The claimant testified he brought his right hip, right leg,

right foot pain to the attention of Dr. Varela, and asked

him to check it out, but he never did anything.  The

claimant testified he went on crutches about a week after

his May 11, 2005 accident, and stayed on them for about 12

weeks.  He testified he went back to work on a part-time

basis approximately four weeks after his injury while still

on crutches.  

     The claimant testified his family doctor referred him

to Dr. Lawson, whom he saw back in February.  According to

the claimant, he paid for the MRI that Dr. Lawson ordered. 

The claimant denied any other events that could have

triggered his right hip, right leg and right foot pain other

than the jump off of the excavator. 

     On cross-examination, the claimant admitted to having

several motor vehicle accidents and several four-wheeler
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accidents.  However, the claimant did not recall having a

four-wheeler accident on November 15, 1992 wherein he

flipped backwards.  The claimant admitted to complaining of

back pain on May 26, 1994 after riding a four-wheeler.  He

also admitted to having a motor vehicle accident on

September 5, 2002 after running off the road, hitting a tree

and flipping his pickup over.  The claimant admitted he was

aware he was complaining of leg trouble at that time.   The

claimant agreed that the initial ER report may show that he

had a history of chronic back pain.  He also admitted he was

aware that Dr. Pulisetty wrote in a report dated May 12,

2005, he had no other muscular, skeletal or internal

injuries.  The claimant admitted to seeking emergency

treatment for his finger on July 8, 2005 which had gotten

caught in a chain.  The claimant agreed that at that time

there was no mention of any leg or back trouble when he

sought this treatment.  He admitted to getting a full duty

release on November 1, 2005.  The claimant admitted to

seeing Dr. Eichert for back pain.  He agreed that Dr.

Coleman Kent is his family doctor and has treated him in the

past for his back.  According to the claimant, Dr. Kent was

giving him shots in his shoulders for bursitis and pain

medication for pulled muscles in his back.  
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     The claimant testified:

Q. And then in December, December 5th, 2005, you
were seeing Dr. Varela by that time.  Is that
correct?

A. Yes.

Q. Would you agree with me that you have no
mention of leg or back pain when you first saw
him?

A. Did I tell him that?

Q. Correct.

A. Yes.  I did tell him.

Q. And would you agree that the medical record
that day doesn’t show anything about it?

A. I’ve always had trouble with it.                
  

     The claimant admitted it is possible he complained of

left knee pain on May 8, 2006, but he was unaware of any

injury to his left knee.  He maintains that he told Dr.

Lawson about his prior back problems, and he agreed to

having told him about all of his motor vehicle and four-

wheeler accidents.  The claimant admitted that prior to his

MRI, he had never gotten an MRI.  

    On redirect examination, the claimant testified that

despite him having told Dr. Pulisetty about his other

problems, he spoke with him about why he was not going to

deal with that and why.  
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    Shelley Evins, also gave testimony during the hearing. 

Mr. Evins testified that he is the general manager of the

business for the respondent.  He further testified he has

known the claimant since 1990, after becoming general

manager.  He admitted to talking to caseworkers about

concerns he had for the claimant’s foot.

     Mr. Evins testified:

Q. Are you aware, sir, in this case that Charles
     [the claimant] is complaining that within the week      
     after this event of jumping off the trackhoe, he        
     began experiencing significant pain in his right hip,   
     burning pain in his right leg, and numbness in his      
     right foot?

  A. He’s told me about this.  This is one of the    
reasons he can’t do what he did before because     
that aggravates the pain.

     He testified that the claimant is one of the few

employees he has never caught lying, and he stated the

claimant is very trustworthy.  Upon the claimant’s return to

work after his accident, Mr. Evins admitted to having padded

the claimant’s time so that he could get full pay. 

     On cross-examination, Mr. Evins admitted he was not

aware the claimant had prior back problems or chronic back

problems in the past.  

     Prior to the hearing, a prehearing conference was held

on May 9, 2006, and as a result, a Prehearing Order was
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entered on that same date.  The following stipulations were

submitted by the parties, and accepted by the administrative

law judge:

1). The Arkansas Workers’ Compensation Commission  
has jurisdiction of the within claim.

2). The existence of the employee relationship at  
all times pertinent to include May 11, 2005,       
when the claimant suffered a compensable injury    
to his lower extremity. 

3). The claimant was earning sufficient wages to   
entitle him to compensation rates of $305.00 for   
total disability benefits and $229.00 for          
permanent partial disability benefits.    

   
     By agreement of the parties, they stipulated that the

issues to be litigated at the hearing were limited to the

following:

     1). Compensability of the claimant’s alleged lower back 
     injury on about May 11, 2005.  
  
     2). Medical benefits. 

     3). Attorney’s fees. 

     In regard to the foregoing issues, the claimant

contended that his post injury symptomatic back injury was

caused by and is related to his May 11, 2005 injury.  

     The respondent contended that the claimant did not

suffer a compensable lower back injury on or about May 11,

2005 or any other time while working for respondent

employer.  Respondents contend the medical documentation
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does not support any such injury nor does it support

entitlement to benefits associated with the same.  

     After a hearing before the Commission, the

administrative law judge found, “On May 11, 2005, the

claimant sustained an injury to his back, as well as his

left lower extremity, arising out of and in the course of

his employment with the respondents.  The medical treatment

rendered to the claimant relative to his back, right hip,

right leg/foot complaint [sic] under the care of Dr. Nicole

Lawson, as well as referrals therefrom, to include the

February 24, 2006, MRI scan is reasonable and necessary

medical treatment in connection to the claimant’s

compensable injury.  Respondents controverted the

compensability of the claimant’s low back, right

hip/leg/foot injury.  The respondents shall pay all

reasonable hospital and medical expenses arising out of the

claimant’s low back injury which grew out of the May 11,

2005, compensable accident.”       

     The respondent appeals to the Full Commission.

                       II. Adjudication

     The claimant now contends that he sustained a

compensable injury to his low back, right hip, right

leg/foot, in addition to his admittedly compensable left
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lower extremity injury, while working for the respondent on

May 11, 2005.  

     Ark. Code Ann. §11-9-102(4)(A) defines compensable 

injury:

(i) An accidental injury causing internal or 
external physical harm to the body ... arising out
of and in the course of employment and which 
requires medical services or results in disability
or death. An injury is “accidental” only if it is
caused by a specific incident and is identifiable 

 by time and place of occurrence[.]
  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D).  The burden of proof shall be a

preponderance of the evidence.  Ark. Code Ann. §11-9-

102(4)(E)(i). 

     In the present matter, the administrative law judge

essentially found that, “On May 11, 2005, the claimant

sustained an injury to his back, right hip, right leg/foot,

in addition to his compensable left lower extremity injury,

arising out of and in the course of his employment with

respondent.”  The Full Commission reverses this finding.  We

find that the claimant failed to prove by a preponderance of

the evidence that he sustained a compensable injury to his

back, right hip, right leg/foot, on May 11, 2005, while

working for the respondent.  
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     The instant claimant has an extensive prior history of

chronic back problems preceding his May 11, 2005 injury, as

the claimant has admitted to being involved in several motor

vehicle and four-wheeler accidents, and the medical records

demonstrate the same.  Although the claimant initially

denied prior similar symptoms of right hip, leg, and foot

pain, on cross-examination, the claimant admitted to having

complained of right leg pain after his September 2006 motor

vehicle accident wherein his pickup truck overturned.  When

the claimant reported his injury, he made absolutely no

mention of any injury to his back, and the medical reports

of one of his treating physicians (Dr. Eichert) for his left

lower extremity injury do not reflect that the claimant ever

made a documented report of symptoms relating to his right

leg until November 1, 2005, almost some six months after his

compensable left lower extremity injury.  Further, there is

no medically documented complaint by the claimant of any

back problems until some time in January of 2006 (per

reference in Dr. Lawson’s February 24, 2006 letter),

approximately eight months after his compensable injury. 

Prior to this, on July 8, 2005, the claimant sought

emergency treatment for some unexplained accidental injury

to his finger involving a chain, but at no time did he make
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a complaint about his back, right hip, leg/foot.  While we

recognize that the claimant maintains that he told the

adjusters about his symptoms, we do not find this to be

credible given the fact that he had several opportunities

(but failed to do so) to make these complaints known to his

treating physicians, who were in a better position of

addressing these issues.  Although Mr. Evins testified that

the claimant told him about his back problems, he does not

specifically state when these concerns were brought to his

attention, nor had he been made aware of the claimant’s

prior history of back problems.  Therefore, based on the

record before the Full Commission, we find that it would

require conjecture and shear speculation to causally link

the claimant’s alleged back, right hip, leg problems to his

work incident of May 11, 2005.  Speculation and conjecture,

even if plausible, cannot supply the place of proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155

(1979).  Accordingly, due to all of the foregoing reasons,

we find that the claimant failed to prove by a preponderance

of the evidence that there is a causal connection between

his accidental work injury on May 11, 2005 injury, and his

current back, right hip/leg/foot problems.      
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     Based on our de novo review of the entire record, the

Full Commission finds that the claimant failed to prove that

he sustained a compensable injury to his low back, right

hip/leg/foot, on May 11, 2005, which arose out of and in the

course of his employment with the respondent.  Therefore, we

reverse the opinion of the administrative law judge.  As a

result, this claim is denied and dismissed.  

 IT IS SO ORDERED.  

                                               
OLAN W. REEVES, Chairman

                                
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents. 

DISSENTING OPINION

The Majority is reversing an Administrative

Law Judge’s decision that the claimant suffered a

compensable back injury during an admitted job-related

accident.  For the reasons set out below, I must

respectfully dissent from that decision. 

The claimant, who is a heavy equipment

operator, was injured when he jumped from a track hoe

that was turning over.  In this accident, he suffered a
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broken left foot.  The respondent accepted liability for

that injury and paid all appropriate benefits.  However,

the claimant also alleges that he injured his lower back

in this accident and is entitled to appropriate medical

and disability benefits based upon that condition.  

The Majority has denied the back claim

because, they found, the claimant did not promptly

report a back injury and because he, “. . . has an

extensive prior history of chronic back problems

preceding his May 11, 2005 injury. . ..”  Based upon my 

de novo review of the record, I find that the evidence

adduced in this matter does not support either finding.

Despite, the Majority’s statement to the

contrary, the medical record does not reflect that the

claimant had any significant past medical history of a

back problem.  Also, even though the Majority states

that the claimant was involved in “several motor vehicle

and four-wheeler accidents,” there are only two such

accidents mentioned in the medical record.  In an

emergency room record dated November 15, 1992,

approximately thirteen (13) years prior to his job-

related accident, the claimant was seen after he had

been involved in an accident where a four-wheeler had
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flipped over backwards.  However, that report indicates

that the claimant was complaining of upper abdominal and

neck pain.  There are no references anywhere in the

emergency room record suggesting that the claimant had

any back injuries.  

The only other document in the record that

suggests that the claimant was involved in a vehicular

accident was another emergency room record dated

September 5, 2002.  That record states that the claimant

was seen after having been involved in a motor vehicle

accident the prior day.  The record states that the

claimant was complaining of pain in his right shoulder

and chest and his right leg.  It also stated that he had

multiple bruises on his forehead, hands, and chest.  

Once again, there is no mention of any pain, bruising,

abrasions, or other injuries to his back. 

The only prior mention of any back pain in the

claimant’s medical records is in yet another emergency

room note dated May 26, 1994.  That report states that

while riding a four-wheeler, the claimant noted pain in

his lower back.  The report states that the pain began

while riding over rough ground and was not the result of

any wreck or from falling off the four-wheeler.  In
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examining the claimant, the emergency room physician

noted that the claimant had muscle spasms and mild to

moderate tenderness.  He diagnosed the claimant as

having a lumbar strain, prescribed him medication and

physical therapy, and directed him to return to his

treating physician for further care.  The medical

records contain no further references to any back

problems that the claimant may have suffered from.

In my opinion, one medical report referring to

a back strain eleven (11) years prior to a compensable

injury does not constitute an “extensive prior history

of chronic back problems.”  Likewise, two relatively

minor accidents, one involving a four-wheeler and one

involving a pickup running into a ditch, do not

constitute “several motor vehicle and four-wheeler

accidents.” 

Much is also made of the fact that the first

mention of the claimant having a back injury as a result

of the 2005 accident is in a doctor’s report dated

February 24, 2006.  However, the claimant testified that

he advised his employer, the adjuster or nurse case

manager assigned to his claim by the respondent, as well

as his initial treating physicians that he was having



Barnes - F504870 22

pain radiating from his back into his right leg.   This

testimony was corroborated by that of Shelley Evins, the

claimant’s immediate superior.  Mr. Evins stated that he

was aware that the claimant was suffering from back

problems subsequent to the injury, and, in addition to

accommodating the claimant and his foot injury, also had

to accommodate his back problems.

It is true that the claimant’s initial

treating physicians, who were primarily concerned with

treating his broken foot, did not document any

complaints of back pain.  But, that is not surprising,

since the claimant’s immediate problem was his broken

foot, the ailment they were directed to treat.  This

Commission has also dealt with many cases in which

doctors have erroneously recorded, or failed to record,

data of this nature.  Merely because the doctors did not

note the claimant’s complaint about a possible back

injury, does not mean he did not report it or that it

did not occur.

The claimant also testified that he advised

the two individuals that the respondent had designated

to handle his claim about his foot injuries.  The

Majority discounted this testimony because they believe
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that the physicians would be in a better position to

address those issues and that there would have been no

reason to report it to the respondent’s employees. 

However, according to the claimant’s counsel, one of the

persons in question was a nurse case manager, who,

presumably, had been designated to assist in finding the

claimant appropriate medical treatment.   It seems to me

that it is entirely appropriate for the claimant to make

his need for additional medical treatment known to these

individuals in the belief that they would see that he

got appropriate medical treatment for this condition.  

Another reason I find the testimony of the

claimant in this regard to be credible is because the

respondent made no effort to rebut it.  If the claimant

was lying about notifying employees of the respondent

about his back injury, I am confident that they would

have called their employees as witnesses in the claim. 

But, they did not.  While I realize that it is a well

settled evidentiary rule that testimony cannot simply be

accepted as factual because it is not controverted, I

believe that where, as here, the respondent could easily

rebut the testimony of the claimant, but failed to do
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so, the failure supports the credibility of that

testimony.

My review of the medical evidence also

strongly suggests that the claimant sustained a

traumatic injury to his back in the manner in which he

described.  When the claimant could not get his

designated treating doctor to acknowledge his back

injury, and the respondent advised him that they would

not agree to send him to a doctor for that purpose, he

sought medical treatment on his own.  Eventually, he saw

Dr. Nicole Lawson, a general practitioner in Newport,

Arkansas.  In that letter, she notes that she had been

seeing the claimant since January 25, 2006, for severe

back pain.  Her letter goes on to state that: “According

to Mr. Barnes, he injured his back at work and pain has

gotten increasingly worse with time.”  The letter also

indicates that the claimant’s date of injury is May 11,

2005.  Lastly, Dr. Lawson states that it is her belief

that the claimant needed to undergo an MRI to determine

the nature and extent of his injuries.  

This MRI was performed on February 24, 2006. 

The radiology report from that test reflects that the

claimant had a paracentral disc protrusion at T12-L1, a
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diffuse disc bulge at L2-L3 with impingement on the

right L2 nerve root, a diffuse bulge at L4-L5, and, most

significantly, a disc bulge at L5-S1 with an 8 mm.

paracentral disc extrusion impinging on the thecal sac

at the S1 nerve root.  

An extruded disc fragment is clearly the type

of injury that would result from a traumatic accident. 

It also seems unlikely that the claimant would have had

such an injury for an extended period of time.  Since

following his admittedly job-related accident of May 11,

2005, the claimant was in a cast and on crutches, it

seems highly unlikely that he was engaging in any type

of physical activity which would have likely caused a

significant spinal injury.  Likewise, had this condition

existed prior to his job related accident, it seems

unlikely that he would have been able to function

normally as a heavy equipment operator, as both the

claimant and Mr. Evins testified.  

In my opinion, the evidence in this case is

clearly sufficient to establish that the claimant

suffered a compensable back injury on May 11, 2005.  The

claimant’s testimony, which is corroborated by Mr.

Evins, reflects that he was not having any back problems
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until after that date and that his symptoms began

appearing afterwards.  Also, if the claimant had been

untruthful about notifying the respondent’s employees

about his injury, they could have easily rebutted that

testimony by calling those employees to testify. 

Lastly, the medical record does not establish that the

claimant had any significant prior history of back

injuries or back complaints as suggested by the

Majority.  For those reasons, I must respectfully

dissent from the Majority’s Opinion denying this claim.

______________________________
PHILIP A. HOOD, Commissioner


