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Upon review before the FULL COM SSION, Little Rock, Pul aski
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Cl ai mant represented by the HONORABLE KEI TH WREN, Attorney
at Law, Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE MELI SSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE JUDY W RUDD,
Attorney at Law, Little Rock, Arkansas.

Deci si on of Admi nistrative Law Judge: Affirmed

OPI Nl ON AND ORDER

Respondent No. 1 appeal s the Septenber 25, 2006,
Opi nion of the Adm nistrative Law Judge finding that the
cl ai mant sustai ned wage |1 oss in the amunt of 35%in excess
of his previously accepted 18% i npairnment rating and findi ng
that the Second Injury Fund does not bear liability for

paynent of those benefits. After reviewi ng the record, we
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find that the opinion of the Admnistrative Law Judge is
af firnmed.

Prior to the hearing before the Admi nistrative Law
Judge, the parties stipulated that the clai nant sustai ned an
adm ttedly conpensable injury to his right shoul der on
January 27, 2005. The parties further stipulated that the
heal i ng period ended on July 20, 2005, and that Respondent
No. 1 had accepted an 18% inpairnment rating to the body as a
whole. Finally, they stipulated that the clainmant’s average
weekly wage is $657.

The cl ai mant worked for the respondents driving a
flat-bed trailer. On occasion, he had to use a plastic tarp
wei ghi ng sone 250 pounds. The clainmant testified that he
sustained his admttedly conpensable injury when he was
chaining a | oad down, reached to grab the tarp bar, and
i njured his shoul der.

The cl ai mant was di agnosed with a conplete tear of
the rotator cuff. Surgery was perforned on March 17, 2005;
however, despite attenpts to performa conplete repair, the
surgeon was only able to performa partial repair of the
tear in the rotator cuff. On April 19, 2005, Dr. WIson
opi ned, “Wth the paltry anount of cuff he had to repair,

his recovery will probably be prolonged.” The clai mant
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continued with followup care and had pain that woul d “wax
and wane.” He was released to drive an escort vehicle with
an automatic transm ssion or performdesk work on June 10,
2005.

On July 20, 2005, Dr. WIson placed the clainant
at MM and assigned an inpairnment rating of, “30%to the
body as a result of |oss of both flexion and abducti on,
Tabl e 34, page 65 of the AMA Guidelines and al so Table 3,
page 20, of the AVMA Guidelines.” He noted that the clai mant
had been rel eased to perform sedentary activities such as
office work or driving an escort vehicle. He also noted
that the claimant was reporting increasing pain and had, “at
| east 40% 1 oss of strength in full flexion and abduction.”

On May 10, 2006, the claimant submtted to an FCE.
The FCE noted the claimant had been referred by Dr. John
Baker and that he continued to have ongoing pain in his
ri ght shoul der and armthat were attributable to his work-
rel ated accident. The exam ner noted the clainmant gave a
reliable effort and that he did not appear to be magnifying
his synptons. The claimant reported that his pain was at a
| evel of 5 out of a possible scale of 10. When review ng
various portions of the report, the claimant throughout the

performance of the exercises, reported various synptons,
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including his right bicep cranping and stiffness in his
shoul der and neck when reaching with his right arm The
cl ai mant was noted to be able to carry up to 15 pounds,
stoop, reach with five pounds on a constant basis. He was
determned to be able to walk, carry up to 30 pounds, reach
i mmedi at e and over head, and push or pull a 45-pound cart on
a frequent basis. He was determned to be able to carry up
to 65 pounds and reach overhead on an occasional basis. He
was noted to have functional limtations limting his
mat eri al handling capacity to no nore than 65 pounds. He
was al so noted to have deficits in his right shoulder and to
have poor tol erance to exerting over 20 pounds of force
whi | e worki ng overhead with his right upper extremty. The
exam ner concl uded the claimant could performwork in the
Medi um cat egory.

On July 20, 2006, Tanya Owen conpleted a | abor
mar ket anal ysis. She |isted various jobs that she believed
the claimant would be able to perform and sone that he woul d
not. She concluded the claimant woul d be able to work as a
driver but noted the clainmant woul d be precluded from
performng sone of the jobs due to lifting requirenents.
She al so noted he m ght be precluded fromsone of the jobs

due to having a pacemaker. However, she al so acknow edged
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that a doctor would nmake the decision if the claimant’s
pacemaker woul d preclude himfromworking and testified the
cl ai mant had passed such exans after having the pacenaker
i nserted.

The claimant, who is a native Australi an,
testified that he has education that is the equivalent of a
four-year college degree. This degree is in autonotive
engi neering and qualified himto repair engines. The
claimant said that he worked as a nechanic for three years
and then began driving a truck. He said that driving a
truck required himto be able to lift from 10 to 150 pounds
on a continual basis. Every position also required himto
be able to use a manual transm ssion; therefore, he was
required to shift gears frequently. He further described
that, on occasion, he has done heavy hauling work where he
woul d not have to load things onto the truck. The cl ai mant
said he had previously worked for a brief period of tine in
custoner service while performng |ight-duty work and
recovering froma prior injury. The claimant said he al so
has limted conputer know edge and that he can do word
processing “very slowy” and using one finger. He also

knows how to use e-nmail and search engines on the Internet.
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The claimant said that at his job with the
respondents he was not required to |l oad his own truck, but
that he was required to clinb onto the flatbed of the truck
and help position | oads to nmake sure they were distributed
evenly. The | oads consisted of steel beans that weighed
tons. This required the claimant to push |large steel beans
that sonetinmes required two people to position. The
claimant was also required to drag chains and secure the
| oad. The chains that were used wei ghed sone 100 to 200
pounds.

The claimant is currently working for Central
Phar macy Conpany as a courier driver who delivers nedication
to nursing honmes. The job requires himto drive a Ford
W ndstar automatic and to be able to |ift four to six paper
bags containing pills. The claimant is working 28 hours a
week and earning $8.00 an hour. He testified that he could
performsimlar work on a full tine basis if it were
avai |l abl e. However, he does not believe he could go back to
a job that required himto use a manual transm ssion because
it would bother his shoul der.

The claimant testified that he can raise his arm

to a certain point and that it clicks and grinds and causes
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pain. The claimant also said that he could |ift up to 40 or
50 pounds but could only do so four or five tines. He also
said that he can hold his armoutstretched, but only to a
certain extent. He is also able to perform basic house
duties such as washing dishes and using a riding | awmn nower.
He enjoyed playing golf before the accident; but cannot play
now.

The cl ai mant provided testinony that he suffered
fromvarious injuries in the past and present. The clai mant
testified that he had previously suffered froman ankle
injury in 1996 and carpal tunnel syndrone in 1975. He also
I ndi cated that in 1980 he had chi pped a pi ece of bone off of
his knee and required surgery. Finally he testified that
approximately 20 years ago he suffered a rotator cuff tear
in his left shoul der and described he had suffered a left
forearminjury for which he required surgery. The cl ai mant
said that he recovered fully fromeach of these injuries,
and that he was able to return to work after each injury.

The cl ai mant al so indicated that he has had a
pacemaker since 2000 and that on October 23, 2002, Dr. Van
DeBruyn advi sed himthat driving trucks was not necessarily

the safest option because of shock possibility with a
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pacemaker. The clainmant al so testified regardi ng various
ot her conditions, but testified that he had recovered after
each of the conditions and had no inpairnments prior to the
incident in question. He further indicated that the
pacenaker did not prohibit himfromworking for the
respondent - enpl oyer.

Tanya Omen, Vocational Rehabilitation Counsel or
and Life Planner, also testified regarding a | abor market
anal ysis perforned for the claimant. She indicated the
report was only given to the claimnt two days prior to the
hearing; therefore, he had not had any opportunity to pursue
any possibilities. She indicated that she had not nmet with
the claimant prior to maki ng recomendations, but did rely
on the FCE and other nedical reports. She testified that
subj ective conplaints were not considered in determning
whet her the claimant could return to work and acknow edged
that many of the jobs listed were ones that the clai nmant
could not performor that currently did not have avail abl e
positions. Finally, Omens admtted that she did not have a
pay scale available for all the positions.

The Adm nistrative Law Judge found that the

claimant was entitled to 35% wage | oss in excess of the
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previ ously accepted 18% anatomi cal inpairnment rating.
Respondent No. 1 appeals and contends that the claimant is
not entitled to any wage | oss benefits and that if he is,
then the Second Injury Fund should be liable. After
reviewing the record, we find the claimant to be a highly
noti vated individual that, while able to return to work, has
suffered a dimnished ability to earn wages. Additionally,
it appears that his previous injuries had no bearing on his
current abilities. As such, we affirmthe decision of the
Adm ni strative Law Judge.

The wage |l oss factor is the extent to which a
conpensable injury has affected the claimant's ability to
earn a livelihood. The Comm ssion is charged with the duty

of determning disability. Coss v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W2d 886 (1996). In

determ ning wage | oss disability, the Comm ssion may take
into consideration the worker's age, education, work
experience, nedical evidence and any other matters which may
reasonably be expected to affect the worker's future earning
power. Such other matters are notivation, post-injury
income, credibility, deneanor, and a multitude of other

factors. dass v. Edens, 233 Ark. 786, 346 S.W2d 685
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(1961); Gty of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W2d 946 (1984). Curry v. Franklin Electric, 32 Ark. App.

168, 798 S.W2d 130 (1990).

In the present instance, the clainmnt, who was
al nost 62 at the tine of the hearing, has suffered a
di m ni shed capacity to work due to his injury. The clai mant
suffered a severe rotator cuff for which he was noted to
have | ost sonme 40% of strength in full flexion and
abduction. Less than one nonth before the claimant’s FCE
was performed, his surgeon released himto perform sedentary
work or escort vehicle work. The surgeon specifically
i ndi cated the clainmant coul d operate an automatic
transm ssion, indicating that the claimant was precl uded
fromdriving a standard transm ssion. The claimant credibly
testified that every job he had ever perforned required him
to use a manual transm ssion on a continual basis. He said
that he did not think he could fulfill such duties after his
shoul der injury. W also note that the claimant’s FCE
explicitly indicated the claimant was |imted to i medi ate
reaching with his right hand to a frequent basis, which is
sonme 34 to 66 percent of the time. Certainly using a nanual

transm ssion would require constant reaching with his right
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hand. Therefore, we find that the claimant’s testinony that
he could not use a manual transmssion is entirely
consistent with the opinion of the surgeon and the FCE and
shows that the claimant’s job opportunities are severely

di m ni shed.

H s FCE rel eased himto performonly Medium /|l eve
work on a full-tine basis. Furthernore, the exam ner noted
that the claimant he has limted ability to use his right
extremty. The claimant testified that he has | ost range of
nmotion in his armand that if he noves his arm past a
certain point, it causes pain. He indicated that he can
only Iift 45 to 50 pounds sonme four to five tinmes and that
he woul d be unable to work as an 18-wheel er driver because
he woul d have to handl e the | oads and coul d not use a manual
transm ssion on a continual basis. He further testified
that, in his experience, every over the road position he had
performed required heavy lifting, even when the drivers were
not required to load their own trucks. Certainly, as the
claimant’s jobs had all previously required himto perform
heavy lifting and to use a manual transm ssion, his
restrictions inpede his ability to replace his wages.

Despite these restrictions, and the | ack of assistance from
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t he respondents, the claimnt, who is obviously highly

noti vat ed, has nmanaged to secure work on his own accord.
However, the claimant only earns sone $224 per week, whereas
hi s average weekly wage fromthe respondent was $657.

Accordi ngly, when considering the claimnt’s work
experience, relatively advanced age, and vari ous ot her
factors, we find that the wage | oss awarded by the

Adm ni strative Law Judge is certainly reasonable and is
therefore affirned.

The respondents point to the clainmant’s testinony
that he could work 40 hours as evidence that he should not
recei ve wage | oss. However, that should not bar the
clai mant fromreceiving wage-|l oss benefits. Rather, it
sinply shows the claimant is notivated to return to work and
| ends credence to his testinony regarding his abilities.
Furthernore, the question is not whether the claimant can
work full time. The claimant candidly admts he can return
to work full tinme; however, that is not the question before
the Conmm ssion. Rather, the question is if he can repl ace
t he wages he was earning at the time of his injury. As
previ ously mentioned, the claimant is earning substantially

| ess than he was previously and even if he were working sone
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40 hours per week for his current enployer, he would stil
be earning | ess than 50% of what he earned while working for
t he respondent enpl oyer. Furthernore, we sinply do not
believe that the clai mant woul d purposely take a job paying
| ess noney than he was previously making if he had anot her
of fer of enploynment for nore noney.

The respondents further rely on the testinony of
Onen in arguing the claimant could fully replace his wages.
We find the opinion of Onen to be lacking. |In assessing
Onen’ s testinony, we are struck by the fact that Onen did
not bother to talk to the clainmant to see what he woul d be
able to do or to determine if his abilities would be
consistent with the job contacts she made. Furthernore, we
are disturbed by the nultitude of jobs that were outside of
the claimant’s physical abilities or sinply did not provide
much detail in order to allow one to determne if the
claimant could neet the job requirenments. In particular, we
note that the claimant’s FCE explicitly indicated the
claimant was |limted to i nmedi ate reaching with his right
hand to a frequent basis, which is sone 34 to 66 percent of
the tinme. This is entirely consistent with the fact that

Dr. Wlson released the claimnt to operate an autonmatic
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transm ssion and with the claimant’s testinony that he could
not use a manual transm ssion eight hours per day. Yet,
Ownen does not acknow edge this as a linmtation and nany of
the jobs listed appear to be for a 18-wheel er driver
position, which would undoubtedly require the operation of a
manual transm ssion. Furthernore, we note that Oaen did not
consider the claimant’s reports of pain in performng
various tasks. Since pain is a valid consideration in
determ ning wage | oss, we find the claimant woul d not be
able to performas many jobs as Oaen indicates.

Furthernore, the remaining jobs largely do not
i ndi cate what type of vehicle the claimant would have to
operate or whether they would acconmodate his inability to
drive a manual transm ssion. Likew se, nmany do not indicate
how much [ifting the clai mant woul d have to perform
Addi tionally, many of the jobs were as a driving instructor
or dispatcher, which are both areas that the claimant has
absol utely no experience. Likew se, Owven admtted that nany
of the jobs were not avail able and that she did not have the
pay scale on the jobs. Furthernore, on sone of the jobs,
she sinply took an average of the market for pay, wthout

consi deration of whether the claimant, as an entry | evel
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worker, would likely earn less. In fact, it is apparent
that the Cass A jobs were largely for truck drivers or over
the road drivers and therefore outside the claimant’s
abilities. Likewi se, even for the Class B jobs, it is
apparent that the bulk of themrequire heavy lifting or
likely required use of a manual transm ssion. Furthernore,
they are significantly | ower paying than what the clai nant
previously earned. Wth respect to the dispatcher jobs or
jobs for a driving instructor, we note the claimnt has no
experience. Furthernore, there were few openings and little
information is provided regarding the pay for each

i ndividual position. |In fact, it is apparent that the
claimant’s condition is nost consistent to being able to be
a courier. W note that the pay ranges for those jobs are
general ly not provided, but appear to be in line with what
the claimant is currently making. The positions for the
courier positions also seemto |argely have no openi ngs,

i ndi cating the claimant showed initiative and notivation by
| ocating such a position. Furthernore, this also seens to
explain why the claimant was only able to | ocate part-tine
enpl oynent as a courier. Finally, we note that Owens
admtted that she had not attenpted to place the claimant in

any of the listed positions.
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In sum we find the claimant to be notivated and
credi ble, as evidenced by the fact that he has worked his
entire life despite being injured on nmultiple occasions, the
fact that he gave a reliable result on his FCE, and as
evi denced by his return to work on his own initiative. W
find that the claimant suffered a severe injury for which he
received a high inpairnment rating and has significant
restrictions. The only work the claimant has ever perforned
has required himto performheavy lifting and to use a
manual transm ssion. He is no longer able to performeither
of those duties. Despite this, the claimant, on his own
accord, managed to secure work that is within his
restrictions. This is strong evidence of the claimant’s
desire to work, as is his testinony that he would be worki ng
full time if the enployer had an opening. This work is
consistent wwth the Iimtations set forth by the FCE and
while the claimant is able to work full-tine, even when
consi dering what he would earn in a simlar position with
full -time wages, he is earning substantially |ess than he
was previously. Though Onmen provi ded various possible job
opportunities for the claimnt, many of those did not
conport with his past work experience, physical abilities,

or did not provide salary ranges. The remai nder showed the
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claimant’ s earning potential is |less than he was earning
before. Furthernore, Onen acknow edged that the claimant’s
subj ective conplaints and | evel of experience were not
considered in the | abor market analysis. Accordingly, when
considering the claimant’s age, work experience, notivation,
education, and various other factors, we find that the wage-
| oss award given by the Adm nistrative Law Judge was
appropriate and is affirnmed.

We further find that the Second Injury Fund bears
no liability for paynent of the claimnt’s wage-| oss
benefits. Specifically, the claimant testified that he had
recovered fromall his prior injuries and testified that he
suffers no inpairment due to having a pacemaker. As such,
his prior conditions did not conbine with the conpensabl e
injury to produce a greater disability.

In Md-State Construction Co. v Second |njury

Fund, 295 Ark. 1, 746 S.W2d 539 (1988), the Arkansas
Suprene Court set forth the test for determ ning Second
Injury Fund liability. The Court opined,

It is clear that liability for the Fund
comes into question only after three
hurdl es have been overconme. First, the
enpl oyee nmust have suffered a
conpensable injury in his present place
of enploynment. Second, prior to that
injury the enpl oyee nust have had
permanent partial disability or
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impairment. Third, the disability or

i mpai rment nmust have conbined with the

recent conpensable injury to produce the

current disability status.

As the claimant’s nedical records for the prior
injuries were largely not provided, the Conm ssion has to
rely on the claimant’s testinony regarding his prior
injuries. The claimant testified that he had recovered
fully fromeach of his past conditions, and had, in fact,
passed DOT tests and returned to work requiring himto
perform heavy manual |abor which required lifting.
Furthernore, Onen said the claimant had passed a DOT exam
since having his pacenmaker inserted. She also testified
that the pacemaker was only a potential barrier to
enpl oynent and that the claimant’s ability to work woul d be
determ ned by a pre-enploynent physical for the prospective
enpl oyer.

While the claimant clearly neets the first
requirenment set forth by Md-State, his testinony was that
he sustai ned no inpairnent due to his pre-existing
conditions. There is no evidence to refute that testinony.
Furthernore, the claimant’ s pacenmaker has never precluded
hi m from wor ki ng and he has been able to pass all DOl exans

in the past. Accordingly, while a pacenmaker could

potentially bar a person fromworking, it has not with
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respect to the claimant. Additionally, the clai mant
returned to work without difficulty after each of his
conditions were treated, indicating that the sol e cause for
his current wage-loss disability claimis due to the
adm ttedly conpensable injury. As such, we affirmthe
findings of the Administrative Law Judge regardi ng Second
Injury Fund liability.

Al'l accrued benefits shall be paid in a |lunp sum
w t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge’s
decision in accordance with Ark. Code Ann. 811-9-809 (Repl.
2002) .

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 811-9-715 as anended by Act
1281 of 2001. Conpare Ark. Code Ann. §11-8-715 (Repl. 1996)
with Ark. Code Ann. 811-9-715 (2002). For prevailing on
this appeal before the Full Conm ssion, claimnt’s attorney
i s hereby awarded an additional attorney’s fee in the anount
of $500.00 in accordance with Ark. Code. Ann. 811-9-715(b)

(Repl . 2002).
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IT 1S SO ORDERED.

OLAN W REEVES, Chairnman

PH LI P A HOOD, Conm ssioner

Comm ssi oner MKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opinion finding that the clai mant proved by a preponderance
of the evidence that he was entitled to wage |oss disability
benefits in the amount of 35%in excess of his 18% per manent
anatom cal inpairment. Based upon ny de novo review of the
record, | find that the claimnt has failed to prove by a
preponderance of the evidence that he is entitled to any
|l oss in wage | oss disability.

The cl ai mant sustained an adnmittedly conpensabl e
injury to his right shoul der on January 27, 2005, when he
was reaching up to get hold of the tarp bar to pull down to
secure his load. The claimant sought nedical treatnent and

eventual |y cane under the treatnment of Dr. John WIlson. Dr.
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Wlson ultimately reattached a nuscle in the claimnt’s
shoulder. In July of 2005, the claimnt reached maxi num
nmedi cal inprovenent and was rel eased with an 18% per manent
anatom cal inpairment rating. The clainmant described his
problems with the right shoulder now as difficulty reaching
and stretching and inability to lift like he was able to
before the injury. The claimant testified that shifting
woul d be a problemw th truck driving now and if he had to
| oad and unload, the lifting part would be a problem The
claimant testified that nost over-the-road trucks are
standard transm ssion. According to the claimnt, he has
l[imted range of notion of his right armand can lift 45 to
50 pounds a few tines w thout pain. The clai mant sought and
found a part-tine job as a courier driver for a pharnacy,
delivering nmedications to nursing hones. The claimant drives
a small van and works about 28 hours per week. The cl ai mant
verified that he only received the vocational rehabilitation
report fromM. Omen two days before the hearing and had not
had an opportunity to pursue any of the possible jobs.

Under cross exam nation, the claimnt verified he
has had a pacemaker since 2000 and takes nedication. The
claimant verified that Dr. Van DeBruyn advi sed hi mon

Cct ober 3, 2002, that driving trucks was not necessarily the
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saf est option because of shock possibility with a pacemaker.
The claimant verified that for each of his previous
injuries, he had recovered conpletely and had no i npairnents
before his January 27, 2005, injury. The claimnt al so
verified that he did not actually physically | oad and unl oad
with the respondent enpl oyer; however, he did have to

physi cal |y maneuver the steel beans on the flatbed to ensure
proper distribution for transporting. The claimant al so had
to drag chains to strap down his |oad and the chai ns wei ghed
from 100 to 200 pounds. The claimant verified the work was
physical, required the use of both arns and was consi dered
heavy work. Before the injury, the claimant verified that he
pl ayed gol f every chance he got but does not now. Wile the
cl ai mant has sonme conputer skills, he contended he needed to
i mprove his conputer skills in order to secure a job
requiring regular conputer use.

As for the details of the claimant’s current
position, he testified that he works part tinme; when asked
if he could do the job physically, he candidly replied, *“oh,
yeah”:

Q And it’s ny understanding that you

i ndeed, | ooked for and have found a job.

s that right?

A That’s correct.
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Q And where do you work now?
At CPC.
What does that stand for?
Central Pharmacy Conpany.

What do you do there?

> O »>» O >

: |’ma courier driver, delivering
medi cations to nursing hones.

Q What type of vehicle do you have to
drive in that job?

A l[t'’s alittle Ford W ndst ar
aut onmti c.
Q Is that a little small van?
A. Yes.

Q And what are the physica
requi renents of that job?

A | carry four to six paper bags with
pills in them

Q Do you take themto nursing hones?
A Yes.

Q And how many hours a week are you
wor ki ng at that job?

A Twent y- ei ght .

Q How | ong have you worked there?
A Several weeks.
Q

And have you physically been able
to do the requirenents of that job?

A. Oh, yeah.
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The Adm ni strative Law Judge al so asked the
claimant to verify that he could actually work nore than he
is currently working, and he admtted that he coul d:

JUDGE: Let me ask you one question,
M. Baker: You tal ked about the job that
you have that’s about 28 hours per week
right now. Do you feel like you' re able
to work nore hours per week w th your
shoul der, if that were avail able? If
there was a job that was 40 hours per
week, would you be able to do that?

W TNESS: Yeah, | believe | could.

JUDGE: If it was sonething simlar
to what you’' re doi ng?

W TNESS: That's correct. Yeabh,
believe | coul d.

JUDGE: So, if your current
enpl oynment, if they had need for 40
hours a week, you believe you could do
t hat ?

W TNESS: | do.

The clai mant was very honest in his response that
he could work nore than he is working; he was al so honest
that his trouble with his shoulder is not even significant
enough to take pain medication:

Q You’'re not taking any pain

nedi cation at this time for your

shoul der. Is that right?

A No.



Baker - F501461 25
Q In fact, you said in your
deposition that the pain isn't that
great that you can’'t bear it. Isn't that
correct?

A. That' s correct.

In fact, the claimant went to his famly doctor, Dr. Hearne,
on at least three occasions in 2006 with no conplaints
what soever of right shoul der problens. Dr. Hearne's office
note on May 1, 2006, reflects:

UPPER EXTREM TI ES RI GHT SHOULDERS

| nspection/Pal pation - no deformties,

no tenderness; Range of notion - nornal

non- pai nful range of notion;

Strength/ Tone - 5/5 throughout.

The sane report was nade at the next visit:

UPPER EXTREM TI ES RI GHT SHOULDERS

| nspection/Pal pation - no deformties,

no tenderness; Range of notion - nornal,

non- pai nful range of notion;

Strength/ Tone - 5/5 throughout.

In addition to the claimant’s testinony, the
respondents al so provided the testinony of a vocational
counsel or show ng that the claimant was capabl e of doing
many jobs, including jobs where he would make as nuch as he
was naking at the tinme of his injury. Tanya Omen testified
t hat she had been doi ng vocational work since the early

1990s. She submitted a | abor market survey and described on

direct exam nation the steps she took in preparing the sane:
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Q | have submitted a copy of your
report dated July 20, 2006. It starts on
our page 13 of our Exhibit Nunber 2.

Tell us basically what you did with your
assi gnment .

A Sure. | was asked to review records
and conduct a | abor market survey based
upon M. Baker’s current physical
capacities and past relevant work, in
addition to his educational background
as | understood it.

Q And you’ ve included in your report
what you're [sic] reviewed. |Is that
correct?

A That’ s right.

Q Does that include the functiona
capacity eval uation?

A Yes, it does. The May 10th FCE |
did review.

Q Tel |l us your understanding of his
restrictions fromthat FCE

A |"ve outlined it on page 2.
Essentially, he could - - he was found
to be able to constantly carry up to 15
pounds; reach with 5 pounds; reach with
his left arm finger; handle; sit; and
st and.

He could frequently wal k; carry up
to 30 pounds; reach with both arns;
reach overhead; push and pull 45 pounds;
bal ance; couch; kneel; and clinb. And,
by “frequently,” usually they mean one-
third to two-thirds of the workday.

And then occasionally, which is up
to one-third of the workday, he could
l[ift and carry up to 65 pounds and reach
over head.
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Ms. Onen went on to describe the different
positions she identified, sonme of them positions the
cl ai mant coul d do physically and some he m ght not be able
to do:

Q s it your understanding that M.
Baker has a Cass A CDL?

A. Yes.

Q How many enpl oyers did you cont act
for Cass A drivers?

A Twenty-four for C ass A

Q And you have broken down each
contact you made. Is that right?

A. | have.

Q Are you necessarily saying that he
could do each and every one of those?

Q Are you necessarily saying that he
coul d do each and every one of those?

A No. | included all the contacts
that | made, for informational purposes,
to denonstrate the requirenents. There’'s
sonme variability in the industry anong
enpl oyers, so | listed ones that both
were, in ny opinion, within the physical
[imtations outlined in the FCE and al so
ones that were not.

Q And there are al so sone indications
in here that there mght be limtations
because of the pacemaker. Is that right?

A There were. That seened to be one
of the bigger barriers, in ny opinion,
to his return to work as a Cass A Mny
of the recruiters that | talked to, or
hiring managers, actually didn't know
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the answer to the question and had to
research it and get back to nme. So
either it’s not a common phenonenon for
drivers to have a pacenaker, or sonehow
it’s not disclosed to the people hiring
them 1 don't really know which it is.

Q So you’' ve noted in each one of
t hese whether or not that was a barrier?

A That’s right. O if the people |
was talking to didn't know, |’ve al so
i ncl uded t hat.

Q Qut of the Cass A how nmany do you
believe M. Baker could do within that
category, based just on his physical
restrictions fromthe FCE?

A I n my opinion, seventeen of the
twenty-four.

In addition to possible Cass A driving positions,
Ms. Ownen | ooked at other categories as well:

Q Tell us about this Cass B
Driver/Bus Driver category you have.

A That was one of the jobs that |
identified as jobs that he should be
able to do. If you have a Cass A you
can work as a Class B driver. |If you
have a B, that’s not reciprocal. So he
could qualify as a Class B driver.

Typically, people who are Class B
drivers drive smaller vehicles, such as
a bus. And I’'ve listed a nunber of O ass
B |icense jobs on page 8 and page 9.

Q How many enpl oyers did you cont act
in that category?

A El even.

Q How many do you feel M. Baker
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coul d do of those el even?

A. | believe he could do el even.

O her categories were al so exam ned:

A Driving instructor starts on

page 9.

Q How many did you find in that

cat egory?

A | contacted six enployers.

Q How many do you feel he could do of

t hose si x?

A | believe that he could physically
do all of them |1’ mnot sure that he’'s
gqualified to do one of them so |I’'d say
five.

Q Way don’t you point out to us which
one he m ght not be qualified for.

A On ny page 10, the assistant
driver’s trainer for the Little Rock
School District requires quite a bit of
experi ence.

Q And then on page 11, the dispatcher
j obs, how many did you contact there?

A. Four.

Q And how may do you feel he could do
of those four?

A Vell, two of them had openi ngs.
Physically, | don’t see why he woul dn’t
be able to do a job as a dispatcher, but
only two of them had openi ngs.

Q And al so on that sanme page you’ ve
got courier/delivery drivers.
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A | contacted twel ve enpl oyers, five
of which | believe he could do. A few of
them just didn’'t have job openings.

Q What about car rental delivery
drivers on page 12, our page 247?

A These, again, are light |evel jobs,
so |I’d see no reason that he couldn’t
physically do this. There were siXx

enpl oyers that | contacted; four of them
had openings. So | think he would be
able to do all four of those.

Q Is that pretty nuch the sane for a
limo driver - - on the next page?

A That’s right. It’s the sane type of
work; it’s light |evel work. | contacted
six, and two of them had openi ngs.

Q You heard M. Baker testify that he
does have a job now, right?

A. Yes.

Q Do you know any reason, under his
restrictions, why he couldn’t work 40
hour s?

A No, | don’t.
Q O nore, even?

A | don’t. Based on the FCE, it
appears he was released to full-tine
work, so | don’t know of anyt hing.

Q What about nmaking nore than he is
maki ng per hour? Do you think there are
j obs available within his restrictions
where he coul d nmake nore noney?

A. | do.
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Q | think some of those are listed in
your report. Is that correct?

A They are.

On cross exam nation, Ms. Onmen again clarified
that she provided a conplete report of the jobs she | ooked
at, not just the ones the claimnt would be able to perform
| f the claimnt was not able to performa job, she expl ai ned
why that was:

Q And | think that you candidly

mentioned in your direct exam nation

that many of these jobs as a Cass A

driver he would be not able to do. Is

that right?

A Yes, sir, | think that’s true.

Q And why were they in your report?

A Well, when | do a | abor narket

survey, | don't just report sonething

that’'s favorable. | report the findings.

In ny opinion, a review of the evidence
denonstrates that the claimant is not entitled to any wage
| oss disability benefits. The claimant is 61 years old and
has conpl eted four years of college in autonotive
engi neering. The clai mant underwent a functional capacity
eval uation in May of 2006 which reveal ed that he could
handl e nedium duty work. In fact, at the time of the hearing

t he clai mant had gone back to work as a courier driver.

Al t hough the claimant was only working 28 hours a week, the
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evi dence denonstrates that he is able to work nore than that
and he in fact testified that he would work nore than that
if the hours were avail able by his enployer.

The evi dence denonstrates that the claimant is
currently working and is capable of working nore hours a
week and maki ng nore noney. The claimant is not taking any
pain nedication for his shoul der and the functional capacity
eval uation and the testinony of the vocational counsel or
clearly show that the claimant is capable is doing nore than
he is doing at the present tinme. Just because the claimant,
on his on volition, took a job making | ess than what he was
maki ng before does not entitle himto any wage | oss
disability benefits. Accordingly, | would reverse the
deci sion of the Adm nistrative Law Judge.

Therefore, for all the reasons set forth herein, |

must respectfully dissent fromthe majority opinion.

KAREN H. MKI NNEY, Comm ssi oner



