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Deci sion of Adm nistrative Law Judge: Affirmed and Adopt ed.

OPINION AND ORDER

The cl ai mant appeal s from a deci sion of the
Adm ni strative Law Judge filed July 26, 2006

The Adm nistrative Law Judge entered the follow ng
findings of fact and concl usions of |aw

1. The stipul ations agreed upon by the
parties are reasonable and are approved.

2. The enpl oyee-enpl oyer relationship
exi sted on March 31, 2004; August 26,
2004; and at all other relevant tines.
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3. Respondent controverts these clains
intheir entirety.

4. Claimant’ s average weekly wage is
$546. 72.

5. If Samantha Anderson, Claimant’s
wife, were called to testify, her
testimony would corroborate C aimant’s
t esti nony.

6. Pursuant to prior Comm ssion
deci sions and the rule of necessity,
Claimant’s Motion to Recuse is denied.

7. Because there is no evidence in the
record that Gary Parker’s violation of
Rul e 615 occurred with the consent,
conni vance, or procurenent of Respondent
or its attorney, Claimant’s notion to
strike his testinony is denied. However,
Parker’s violation of the witness
exclusion rule is a factor in assessing
the credibility of his testinony.

8. Caimant did not sustain his burden
of proving by a preponderance of the
evi dence that he suffered a conpensable
injury arising out of and in the course
of his enploynent on either March 31,
2004 or August 26, 2004. He repeatedly
sought nedical treatnent for a

preexi sting back condition prior to his
first alleged incident; an MRl taken
shortly after March 31, 2004 reflected
“Ib]Jasically no change” froman MR
taken shortly before that date. He did
not report a work related injury
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followi ng either date, despite know edge
of when and how to nmake such reports.
Respondent’s witnesses uniformy denied
Claimant’s contention that he had
reported his incidents to one of them
No nmedi cal records report an injury on
either date, until a doctor recorded on
Cct ober 8, 2004 that C ai mant

“di scl osed” a March 31, 2004 incident.

9. Because Claimant failed to prove a

conpensabl e injury on either alleged

date, it is not necessary to discuss his

requests for nedical benefits, tenporary

total disability benefits, or an

attorney’s fee.

The claimant all eges that he sustained a
conpensabl e injury that is governed by the Arkansas Wrkers’
Conmpensation Act, A C A 8 11-9-101 et seq. The claimant’s
alleged injury is, indeed, an injury that is covered by the
Act; however, the claimant has failed to establish the
el enents necessary to prove a conpensable injury by a
pr eponderance of the evidence.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the

Adm ni strative Law Judge's decision is supported by a
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preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Conm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Conmmi ssi oner Hood di ssents.

DI SSENTI NG OPI NI ON

| must respectfully concur in part and dissent in

part. Specifically, | concur with the Majority’s affirmation
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of the denial of the notion to recuse. However, | would have
reversed the bal ance of the Adm nistrative Law Judge’s
decision. In ny opinion, the Majority arbitrarily disregards
corroborative evidence of the claimant’s injury.
Specifically, I find that the Majority erroneously concl udes
the claimant failed to report either work-related incident
to Dr. Peek until October 2004. This is sinply not accurate.
There is a nedical note fromDr. Peek dated, April 5, 2004,
i ndicating the claimant injured hinself when clinbing on
March 31 and Dr. Peek specifically testified he was notified
of each work-rel ated acci dent contenporaneously with each
event. In ny opinion, the Majority’s blatant disregard of
the April 5, 2004, report and arbitrary refusal to accord
any weight to Dr. Peek’s testinony regarding the reporting
of the work-related injuries and the cause for the
claimant’ s aggravation constitutes reversible error.

The claimant, age 28, was in training to becone a
[ineman for the enployer. The claimant testified, and the

medi cal records indicate, that the clai mant had suffered
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back problens prior to working for the respondents.
Specifically, the nedical records indicate that in January
2004, the claimant was treated for right hip and joint pain
t hat began in Novenber. The clainmant reported that he
suffered from no weakness, nunbness or paresthesia. The
cl ai mant was di agnosed with sciatica. The claimant returned
on January 28, 2004, conplaining of right hip and sonme pain
in the back of his leg. He was referred for an MR

On February 9, 2004, an MRl was perforned and
reveal ed,

Fi ndi ngs of degenerative disk di sease,

L4-5 and L5-S1, nost pronounced at the

|atter. What appears to be nore of a

general i zed annul ar bulge at L4-5 is

noted. A nore focal disk protrusion at

the L5-S1 is seen. It effaces the dural

sac and may be slightly effacing the S1

nerve root on the left side.

On February 16, 2004, Dr. Bruce Safman treated the
claimant. He noted the claimant reported right gluteal pain

that radiates down his right |ower extremty and the

posterior aspect of his thigh to his knee since Septenber or
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October. Dr. Safman noted the claimant’s MRl reveal ed
degenerative disc disease and a focal disc protrusion.
However, he concl uded that because the claimnt’s synptons
were right sided, they were not significant. Finally, he
di agnosed the claimant with Piriform s syndrone and with a
| umbosacral /sacral illiac strain.

The cl ai mant continued treatnment with Dr. Saf nan.
On March 19, 2004, he was noted to have no spasns but to
have ongoi ng conpl aints of pain. Dr. Safnman gave the
claimant cream and a sacroiliac belt. He also discussed the
use of epidural shots with the claimant.

The claimant testified that he suffered an
aggravation to his condition on March 31, 2004. The cl ai nant
said that the injury occurred while he was clinbing down a
pol e. The cl ai mant described that pain went go down his |eg
and that he had never felt simlar pain. He indicated he was
close to the bottomof the pole so he was able to shimy
down it, but that once off the pole, he was hardly able to

stand or bear weight.
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The claimant testified that he reported the injury
to one of the instructors, but that he was in pain during
the incident, and did not renmenber which particular
supervisor. The claimant said the supervisor indicated it
was probably just a pulled rmuscle. The clainmant said he was
able to finish the remai nder of the shift because they spent
it observing or in class. The sane evening the clai mant was
| ayi ng down and could not get out of bed. He then went to
t he emergency room and was gi ven pain medi cati on.

The claimant testified that the foll owi ng day, he
took a doctor’s note to Kenny Mtchell, Trainer. The
claimant said that he told Mtchell he had sone probl ens
with the day before, that he had been to the hospital the
previ ous night, and that he could not work.

Mtchell testified that the claimant did bring him
a doctor’s note. However, Mtchell testified that he was
unaware the claimant had injured hinself while working.
Curiously, though, Mtchell also testified that he and David

Geran, Senior Safety Specialist, called Vicky McAllister,
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who was over workers’ conpensation, to see which doctor the
claimant needed to see. Additionally, Mtchell testified
that, “It was assunption that in the process the reason he'd
had this because we had been clinbing, so that’s the reason
| went ahead and got with David to fill out paperwork so
that we could get himnedical attention, if that’s what he

(sic).” The claimant al so described that he also called
Cheryl Sibley, Construction Supervisor after the incident,
and that she did seenmed to already know of his injury from
Kenny Mtchell.

On April 5, 2004, Dr. Richard Peek treated the
claimant for right sided back, buttock, and |leg pain. The
report indicates the claimnt’s synptons had occurred since
Cct ober 2003 and that the claimant denied any precipitating
event. However, he also noted the clainmant’s synptons seened
to be worsening and were increased with activity.

Additionally, Dr. Peek wote on the intake form *"acute,

March 31 when UAMS clinbing.”
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Dr. Peek di agnosed the claimnt wth herniations
at L4-5 and L5-S1. He noted, “Wiile he does have an L4-5 and
L5-S1 herni ated nucl eus pul posus, his synptons are nore L5
in nature. On MRl scan, the L4-5 disc is nore to the |eft,
so it is probably L5-S1.” Dr. Peek requested another MRl to
see the claimant’s current condition.

On April 12, 2004, the clainmant submtted to
another MRI. It gave the follow ng inpression, “Basically no
change from prior study. The patient’s L4-L5 disk protrusion
may cause mld nmass effect on left L5 nerve root as it
passes inferiorly. The L5-S1 disk bul ge causes no
significant nerve roto (sic) conpression.” The clai mant was
noted to have inproved synptons as of April 13, 2004.

Dr. Peek noted the claimant’s pain was 90% i nproved but

i ndi cated that the claimnt would be unable to return to
work. He indicated that the claimant could do |light duty and
that, “once he gets over his back problemwe wll see about
getting himback into a nore extensive program and start

physical therapy.” Finally, Dr. Peek noted the claimant was
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to be treated at a pain clinic. On April 27, 2004, the
claimant was noted to have nore radicul ar synptons but not
to have any pain. Dr. Peek released the clainmant to perform
regul ar work and indicated that the claimant shoul d finish
his injections and remain on antiinflammatory nedi cations.
The clai mant continued to have sone residual synptons.

On May 6, 2004, the claimant submtted to an | ME
with Dr. Scott Carle. Dr. Carle opined that the claimant’s
condition was due to idiopathic degenerative disc disease.
Dr. Carle indicated that the claimant’s condition did not
appear to be permanent and that the clainmant’s clinical
status in eight weeks would ultimately determne his ability
to performhis job. Dr. Carle further indicated that the
probabl e duration of nedical absence woul d be ei ght weeks.
Finally, in response to the question, “ldentify each
function that he is unable to perforni, Dr. Carle indicated,
“Lifting or carrying of objects weighing up to 100 pounds

occasionally and or fifty pounds frequently; pushing or
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pulling on poles; walking up to five mles a day; or pulling
on wench Iines with up to eight pounds of force.”

The cl ai mant continued treatnment with Dr. Peek and
was noted to have inprovenent. As of July 19, 2004, the
cl ai mant’ s di agnosi s had been changed to “Piriform s
syndrome”, and “status post herniated disc”. On July 26,
2004, the claimant submtted to another IME. Dr. Kevin J.
Coll'ins indicated that the claimant was able to return to
wor k i nmedi ately. However, he indicated, “My only
reservation would be that with some of the heavy lifting, he
woul d be at a risk of possible herniation, but | suspect if
he uses the right technique which he is able to identify
t oday, that m ght not be an issue.”

The claimant testified that he returned to work
around the first of August and begin with a new class. The
claimant testified that after he had been there
approximately a week and a half, he injured hinself again.
The cl ai mant descri bed,

A. Again, | had been there not nore than
a week, | think it was about a week and
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a half, and the second week and the

sanme, sanme thing. | nmean, it was like a

mrror imge. \Wien | cane down that sane

exact way again, it happened again.

Q What happened?

A. I"msorry. | had the pain, the exact pain that

| had had the tinme before go down to ny foot.
The claimant testified that he told Kenny Mtchell of the
injury imediately after it occurred.

Dr. Peek also testified that the claimant called
his nurse the night of the injury and that the clai nant
reported injuring hinself at work. Dr. Peek al so said that
he started the claimant on steroids and requested an MR

The cl ai mant described that he also had a
conversation with Sibley about his second injury. The
claimant said that around the first of Septenber, Sibley
came to his hone to discharge him The claimant said that
his wife went inside and Sibley told himhe was being

di scharged for excessive absenteeism At that point, the

claimant said he told her, “I’mdoing the job that you asked
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me to do, | get injured doing that job and you fire ne.” The
claimant said that Sibley had little response.

The claimant returned to Dr. Peek on Septenber 3,
2004. He was assessed with, “back and right radicul ar pain
ina Sl distribution, and to a | esser degree at L4.”
Dr. Peek indicated that the claimant had al so been
adm ni stered another MRI. He indicated, “Followp MR scan
shows enl argi ng L5-S1 herniated nucl eus pul posus and to a
| esser degree at 4-5." Dr. Peek discussed surgery and
further injections with the claimnt.

The MRI report fromthat date indicates,

Di sk bulge at L5-S1 with a superi nposed

central and |left paracentral disk

her ni ati on, which appears to inpinge

upon the left S1 nerve root as it exits

t he thecal sac.

M | d-to-noderate di sk bulge at L4-5 with

mld spinal stenosis at L4-5.

The cl ai mant underwent a two | evel deconpression

surgery to correct his herniated discs at levels L4-5 and

L5-S1. The claimant returned for treatnent in October 2004,
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and Dr. Peek specifically noted that the claimant reported
he had sustained an injury when he was clinbing dowm a pole
on March 31, 2004. The claimant returned for treatnent on
Novenber 5, 2004. The claimant was noted to have a decrease
in pain but sone residual pain. The note indicates the

cl ai mant was i njured when he was com ng down a pol e.

Dr. Peek also indicated that while he typically did not
handl e wor kers’ conpensati on cases, he was treating the

cl ai mant because he was a pre-existing patient. On the sane
date Dr. Peek perforned a trigger point injection on the
claimant’s right piriforms.

On Decenber 9, 2004, Dr. Peek treated the claimant
and noted the clainmant was suffering from weakness in
dorsiflexion of the left |eg and di m ni shed range of notion.
The cl ai mant was di agnosed with spondyl ol i sthesis at L4-5.
Dr. Peek indicated the claimnt had transient increased
sciatica, and that the claimant was having difficulty with
an MRl scan. He indicated he was going to see about a CAT

scan and have the claimant conplete a series of injections.
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He also drafted a letter indicating as foll ows,

It is ny opinion, wth reasonable

nmedi cal certainty, the need for M.

Anderson’s surgery was that he sustai ned

a herniated disc in an injury he

sustai ned on 3/31/04 and I saw him

imedi ately after that. He had further

injury on 8/26/04 while he was clinbing

down a pole. After the August injury, he

requi red urgent surgical intervention.

On bot h occasi ons, he was being trained

as a |lineman for Entergy.

Anot her MRl was perfornmed on Decenber 14, 2004,
and the claimant was noted to have a broad-based di sk
protrusion at L4-5. Dr. Peek noted that the clai mant was
better than before the surgery, but that he continued to
have back and right leg pain. Dr. Peek indicated that he
woul d be treating the claimant with medications. Finally, he
al so indicated the claimant was still off work and that, “He
is disabled fromenploynment and is filing for social
security.” Despite this, the claimant testified that he

returned to work with his father around January or February

after his surgery.
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Dr. Peek was al so deposed in preparation for the
hearing. Dr. Peek testified that the clai mant di scl osed that
both injuries were work related and that such information
was gi ven contenporaneously with each injury. He noted the
April 5 note indicating the claimant had an acute injury
fromclinbing. Wien further questioned as to why his nedical
records did not reflect nore detail regarding the reason for
the claimant’s injuries, Dr. Peek testified,

A. And if your patient inforns you about

some event that has taken place in their

[ife that m ght shed light on their

medi cal condition, you' re going to

include it in their history, aren’t you?

A | may or may not. Right, | nean, if

it’s significant to ny treatnent at that

poi nt .

Q If it’s an event that you believe

m ght have contributed to his physi cal

condition, you would note it in the

hi story wouldn’t you?

A. No, not necessarily, not every event
t hat occurred.

Q OCkay.
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A. Like, for instance, the trip to the
ER, which he put down in his worksheet,
| didn’t include that in my dictation.

Q Ckay. If M. Anderson had told you
that five days before your visit with
himon April 5, 2004 he had injured
hi msel f com ng down a pole, don’t you
t hi nk that woul d have been sonet hi ng
t hat woul d have gone down into your

hi story?

A In fact, | think that he did tell me
that. He told ne later, and al so at that
time he told me about having to go to
the ER It wasn’t gernane to ny

treatnent. | do not accept new worknen’s
conpensation patients. So, | - - I'm
sure if | was looking at it in a venue
as worknen’s conpensation, | would have

gotten into the nitty-gritty details.

Dr. Peek also testified that after the March 31 incident,
the claimant’s condition had changed in that he had | ost
reflex. He indicated that such was an objective change.

Li kewi se, Dr. Peek testified that after the second
i ncident, there was an apparent, objective change in the
claimant’s condition. He testified that the claimant’s MR
revealed the claimant’s di sc protrusions had increased in

size and that the disk fragnent at L5-S1 had becone | arger
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and was i npinging on the nerve root. He also testified the
claimant’ s condition had becone bad enough to warrant
surgery. Finally, he related the claimant’s need for surgery
to the work injury in August 2004.

I n denying the clainmant benefits, the Majority, by
affirm ng and adopting the decision of the Administrative
Law Judge, opines that the claimant’s condition was pre-
existing in nature and that he had allegedly failed to
notify the enployer of his injuries, showing that his
conditions are not work related. They also find that the
Dr. Peek’s notes did not contain any indication the
claimant’s injury was work-related until October 2004.
However, after reviewing the record, it is apparent that the
Majority failed to adequately consider the testinony of the
respondents’ w tnesses and the nedical records indicating
the source of the claimant’s pain and the aggravation of his
pre-existing condition. Furthernore, the Majority failed to
wei gh the nedical report of April 5, 2004 or the testinony

of Dr. Peek, which absolutely indicate the clainmnt reported
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his injuries and sustai ned an aggravation. Finally, and

per haps nost curiously, the Majority seens to virtually
ignore the various nedical records indicating that the

cl ai mant sustai ned an aggravation as shown by the Septenber
MRl showi ng the clainmant’s di sk protrusion had becone

| ar ger.

In the present case, the clainmant contends that
whil e he had a pre-existing back problem he sustained
aggravations in March and Septenber. A pre-existing disease
or infirmty does not disqualify a claimif the enploynent
aggravat ed, accelerated, or conbined with the di sease or
infirmty to produce the disability for which conmpensation

is sought. See, Nashville Livestock Commi ssion v. Cox, 302

Ark. 69, 787 S.W2d 664 (1990); Conway Conval escent Center

v. Mirphree, 266 Ark. 985, 585 S.W2d 462 (Ark.App. 1979);

St. Vincent Medical Center v. Brown, 53 Ark. App. 30, 917

S.W2d 550 (1996). The enpl oyer takes the enpl oyee as he

finds him Mirphree, supra. In such cases, the test is not

whet her the injury causes the condition, but rather the test
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is whether the injury aggravates, accelerates, or conbi nes
with the condition. However, although a disabling synptom of
a pre-existing condition nay be conpensable if it is brought
on by an accident arising out of and in the course of

enpl oyment, the enployee's entitlenent to conpensati on ends
when his condition is restored to the condition that existed
before the injury unless the injury contributes to the
condition by accelerating or conmbining with the pre-existing

condition. See, Arkansas Power & Light Co. v. Scroqgins, 230

Ark. 936, 328 S.W2d 97 (1959).

I n workers’ conpensation |aw, an enployer takes
t he enpl oyee as he finds him and enpl oynent circunstances
t hat aggravate preexisting conditions are conpensabl e.

Heritage Baptist Tenple v. Robison, 82 Ark. App. 460, 120

S.W3d 150 (2003). An aggravation of a preexisting non-

conpensabl e condition by a conpensable injury is, itself,
conpensable. 1d. An aggravation is a newinjury resulting
from an i ndependent incident. Id. An aggravation, being a

new injury with an i ndependent cause, nust neet the



Ander son -22-
F412038 & F412039

definition of a conpensable injury in order to establish
conpensability for the aggravation.

In the present case, there is no dispute that the
claimant suffered froma pre-existing condition and that he
suffered fromherniations prior to March 31. However, the
claimant credibly testified that he had sustai ned an
aggravati on when clinbing down a pole on March 31. Wile the
respondents’ w tnesses denied the clainmnt reported the
injury, that is sinply not consistent with the evidence in
the record. It is undisputed that the clai mant stopped
wor ki ng the day after the March 31 incident. It is also
undi sputed that he went to the emergency room and reported
such the following day. In fact, the respondents’ own
wi tnesses, Mtchell and Geran both testified that they
contacted MacAllister, who is in charge of workers
conpensati on benefits to see which doctor the clai mant
shoul d see. Additionally, Mtchell testified that he assuned
the claimant’s injury was fromclinbing the day before. In

my opinion, it is sinply not logical that Mtchell and Geran
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woul d contact MacAllister unless they believed the clai mant
had sustained a work-related injury.

Li kew se, when the claimant returned to Dr. Peek
he reported going to the enmergency roomshortly after
wor ki ng, which is consistent with the clai mant havi ng
aggravated his condition at work. Even nore convincing
t hough, is the notation on the report fromthat date
i ndi cating, “acute, March 31 when UAMS cli nbing”.
Furthernore, Dr. Peek’s testinony that the claimnt reported
sliding down the pole and sustaining an aggravation to his
back on March 31 sinply corroborates all the aforenentioned
evidence. Dr. Peek testified that the claimant had an
obj ective change in his condition in that he had, “lost his
reflex”.

Additionally, | find that even if one does not
bel i eve the clai mant sustai ned a conpensabl e aggravati on on
March 31 (a finding which I do not make), there is sinply no
way one coul d review the nedical records and concl ude that

he did not sustain an aggravati on on August 26, 2004.
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Dr. Peek testified that after the second incident, the
clai mant contacted himand told himof the re-injury.
Dr. Peek also testified the event caused an aggravation to
the claimant’s condition. Even prior to the time of the
claimant’s rel ease fromthe first incident, he was noted to
have a possi ble chance of a recurring injury. Specifically,
| note that on July 26, 2004, Dr. Collins expressed
reservation that the claimant coul d sustain another
herniation if he perfornmed heavy lifting. Certainly, it
woul d only be logical that clinbing up and dowmn a pole would
al so be an activity that would nake the clai mant vul nerabl e
to sustaining another herniation. Additionally, this
notation by Dr. Collins seens to reinforce Dr. Peek’s
testinmony that the claimant’s work caused himto sustain an
aggravati on.

Additionally, | note that the MRl results are
consistent with an aggravation as descri bed by the clai mant.
The MRI report, dated Septenber 3, 2004, provides that the

claimant suffered from, “Di sk bulge at L5-S1 with
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superinposed central and |eft paracentral disk

herniation...” (Enphasis added). \Wen review ng the | anguage
of this report in conmparison with the claimant’s past MR
reports, it is abundantly clear the claimant’s condition had
beconme wor se.

Li kewi se, Dr. Peek testified that the claimnt’s
herni ati on had beconme | arger after the August 26, 2004,
event. The only explanation presented for this change in
condition is the claimant’s return to work and sliding down
a pole. As the claimant had only been at work for a period
of less than a nonth and his condition changed in a nanner
that was simlar to that predicted by Dr. Collins, the only
| ogi cal explanation for his re-injury was that he injured
hi nsel f sliding down the pole. Finally, | note that Dr. Peek
also testified and drafted a letter indicating that the
claimant’s injury directly caused his enlarged herniation
and need for surgery.

The Majority denies benefits on the basis that the

clai mant had all egedly not reported his injuries and had
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failed to report any injuries fromworking. However, when
reviewing the testinony of the witnesses, it is apparent
that the claimant did report both injuries and that he did
sust ai n aggravations at work.

Cl ai mant has the burden of proving by a
preponderance of the evidence that he is entitled to

conpensation. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W2d 593 (1995). Questions of credibility and the
wei ght and sufficiency to be given evidence are natters
within the province of the Wrkers’ Conpensation Commi ssion.

Swift-Eckrich, Inc. v. Brock, 63 Ark. app. 118, 975 S. W 2d

857 (1998). Al though the Conm ssion is not bound by nedical

testinmony, it may not arbitrarily disregard any w tnesses's

testinony. Reeder v. Rheem Mg. Co., 38 Ark. App. 248, 832
S.W2d 505 (1992).

The claimant credibly testified that he told an
instructor of his first injury and that he told Kenny
Mtchell that he injured hinself while com ng dowmn a pole on

August 24. Likewi se, Mtchell testified that after March 31
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he contacted the workers’ conpensation coordi nator about the
claimant’s injury to see who he needed to seek treatnent
from Furthernore, he explicitly said he assuned the
claimant had injured hinself fromclinbing the previous day.
Li kewi se, the claimant explicitly testified that he told the
enpl oyer of the second injury on the day it occurred.

Li kewi se, the clainmant returned for treatnent with
Dr. Peek and di scl osed how he had injured hinself, as noted
by the | anguage, “acute March 31 when UAMS clinbing.” As he
had to go to the energency roomafter his day at work, it is
only logical that his increase in pain was due to clinbing
down t he pole at work.

The Majority asserts that the clainmant did not
disclose his injury to Dr. Peek until October. This is an
error of fact and is patently wong as evidenced by the
notation indicating the claimnt had acute pain from
clinmbing. Furthernore, | note that the claimnt is not
required to give the “gory details” of his injury to his

physician. See, Siders v. Southern Mattress Co., 240 Ark.
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267, 398 S.W 2d 901 (1966). Furthernore, Dr. Peek credibly
testified the claimant did disclose the reasons for his
injuries, but that he did not docunent it thoroughly in his
reports because it did not have any rel evance to the
claimant’s treatnent. Additionally, as previously mentioned,
the claimant, on April 5, 2004, reported he had been to the
energency roomon March 31 and that he had an increase in
synptonms with activity and due to clinbing, which is
consistent with both the claimant’s and Dr. Peek’s

t esti nony.

Wth respect to the August incident, Dr. Peek al so
testified that the clainmant contacted his nurse the day of
the accident and that the clainmant said he injured hinself
at work. As a result of that call, the claimnt was ordered
steroids and asked to return for an MRI. There is absolutely
no evidence in the record to refute that testinony.
Additionally, | found the claimant’s testinony regarding his
reporting the August incident to be nore credible than the

W tnesses presented by the respondents’ w tnesses.
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The Majority essentially rejected the testinony of
the claimant and Dr. Peek for the testinony of the
respondents’ witnesses. | find this to be curious. This is
particularly true since it is apparent that Mtchell said he
believed the claimant had i njured hinself clinmbing down a
pol e the day before. Furthernore, it is sinply not |ogical
that he would contact the workers’ conpensation coordi nator
if the claimant had not sustained a work-related injury.
Finally, I find it extrenely suspicious that the respondents
woul d not have listed notice as an issue if the claimnt had
not reported his injuries were work-related fromthe
begi nning. (I note that the respondents raise the issue of
notice in their appeal brief, however, there is no
indication that this issue was properly raised prior to the
first hearing as required by Ark. Code Ann. 811-9-701.)

Certainly, the respondents’ w tnesses and even the
cl aimant woul d have a vested interest in the outcone of this
case. However, Dr. Peek would not. As such, | amsinply

baffled by the Majority’s refusal to give any weight to the
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testinony of Dr. Peek. Perhaps even nore disconcerting is
their blatant failure to acknow edge or consider the
claimant’s report of an injury due to clinbing as refl ected
by the April 5, 2004, note. The testinony of Dr. Peek was
virtually identical to that of the claimant with regard to
how the injuries occurred and when they were reported. Wen
guesti oned about why he did not have nore detail ed notes
regardi ng the occurrence of the claimant’s injuries in his
notes, Dr. Peek gave a plausible explanation, testifying
that unless it had bearing on treatnment, he did not record
it. He went on to indicate that he usually did not handl e
wor kers’ conpensation cases and expressed a displ easure for
nost workers’ conpensation patients. Certainly Dr. Peek’s
expl anation provides a rational basis for why his reports do
not go into detail regarding the claimant’s injury.
Additionally, it is apparent that Dr. Peek does
not |ike nobst workers’ conpensation patients, which nmakes it
quite peculiar that he would then sonehow be inclined to lie

on behalf of this one claimant. Furthernore, the Majority
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fails to provide any explanation as to why Dr. Peek would
provide false testinony. In sum | find that the Majority
fails to consider the true facts of the case and find it is
sinply deplorable to reject the opinion of Dr. Peek when he
has no reason to lie on behalf of the claimnt.

Therefore, | must respectfully concur in part and

di ssent in part.

PH LI P A HOOD, Conm ssioner



