
     NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F610657

SHERRY ALLEN, EMPLOYEE                        CLAIMANT

BIRCH TREE COMMUNITIES, INC.,
EMPLOYER   RESPONDENT 

INSURANCE COMPANY - STATE OF
PENNSYLVANIA, INSURANCE CARRIER           RESPONDENT
 
     

OPINION FILED NOVEMBER 21, 2007

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN McNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 24, 2007.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. There was a compensable July 9, 2006,
injury.

2. The compensation rates are $219/164.

3. The claimant has proven by a
preponderance of the evidence that the
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medical treatment she has pursued is
both reasonable and necessary. 

4. Respondents remain responsible for all
reasonable and necessary medical
benefits.

5. The claimant has proven by a
preponderance of the evidence that she
remained in her healing period and
totally unable to earn wages from
September 12, 2006, through a date to be
determined.

6. The claimant’s attorney is entitled to
the maximum statutory attorney’s fee on
benefits awarded herein, one-half of
which is to be paid by claimant and one-
half to be paid by respondents in
accordance with Ark. Code Ann. §11-9-715
and Arkansas Workers’ Compensation Rules
and Regulations, Rule 10.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the April 24, 2007,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and
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adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                         
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant proved by a

preponderance of the evidence that the medical treatment

that she has pursued is reasonable and necessary and

that she remained within her healing period from

September 12, 2006, through a date yet to be determined.

Based upon my de novo review of the record, I find that

the claimant has failed to meet her burden of proof.

Accordingly, I would reverse the decision of the

Administrative Law Judge.

The claimant was employed by the respondent

employer as a certified mental care professional. The

claimant worked with patients who had mental health

issues and she helped prepare them for the outside

world. On July 9, 2006, the claimant was walking with a

resident who weighed approximately 360 pounds and was

six foot-four inches tall. He put his arm behind the

claimant’s waist and pulled her neck over and kissed

her. In an attempt to get away from the patient, the

claimant landed on the ground and began having neck

problems shortly thereafter. The claimant sought

treatment at the emergency room on the date of the
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incident and was diagnosed with a cervical strain. She

was taken off work for approximately three days. Two of

those days she was scheduled to be off of work so she

only missed one scheduled day of work. The claimant then

returned to full duty and continued to work without any

problems until September 2, 2006.  

On September 2, 2006, the claimant was

involved in an automobile accident. The claimant

testified that she had a blow-out while driving and her

car went down an embankment and only the radiator was

bent as a result. However, the evidence demonstrates

that the claimant’s car had to be towed and that she had

subsequently called into work and stated that she had a

car accident and did not have transportation. The

claimant began missing work after the September 2, 2006,

incident, but was not taken off of work by her

physicians until September 12, 2006. The claimant

ultimately underwent a cervical fusion at C4-6 on

November 30, 2006, by Dr. Gregory Ricca. The claimant

contends that the surgery that Dr. Ricca performed was

related to the admittedly compensable injury of July 9,

2006. In my opinion, a review of the evidence

demonstrates that the surgery was not related to the

claimant’s admittedly compensable injury of July 9,
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2006. Accordingly, I would reverse the decision of the

Administrative Law Judge. 

The evidence demonstrates that after the

incident on July 9, 2006, the claimant continued to work

doing her regular job duties. The claimant’s duties

included laundry, housekeeping and patient assistance.

Marsha Ogden, Assistant Human Resources Director for the

respondent employer, testified that during the two

months leading up to the September 2, 2006, automobile

accident, the claimant did not give any indication that

she was in pain or that she was having difficulty

performing her job duties. Ms. Ogden asked the

claimant’s supervisor, Heather King, whether she had any

indications that the claimant’s had problems with her

neck in July and August of 2006. Ms. King unequivocally

answered that the claimant did not. Ms. Ogden testified

that it was not until after the automobile accident on

September 2, 2006, that the claimant began missing work.

In fact, the claimant initially informed the Human

Resources department that she would not be coming into

work because of the wreck and her lack of

transportation.

Further, the medical records demonstrate that

the claimant had cervical spine problems prior to the

work-related incident of July 9, 2006. The claimant had
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cervical spine surgery in August of 2002. The claimant

testified at the hearing that she did not have any

problems with her cervical spine and that the 2002

surgery was “a total success: wonderful.” However, the

medical records bear out a completely different story. 

The medical records reveal that the claimant

had been having trouble with her cervical spine as early

as 1982. The claimant underwent a cervical fusion on

August 2, 2002, at C5-6. The diagnostic studies

performed at that time indicated that the claimant had a

bulging disc at C4-5, which is the same level that was

operated on by Dr. Ricca in November of 2006. Subsequent

to her surgery, the claimant returned to the emergency

room after falling off of her porch at home on September

17, 2002. The claimant revealed that she experienced an

extreme increase in pain in her neck at that time.

Again, on November 18, 2002, the claimant returned to

the doctor with pain in her neck and numbness going down

both of her arms into her fingertips. On December 15,

2002, she returned with the same complaints. Her

physicians classified her condition as cervical disc

disease. 

On May 9, 2003, the claimant returned to her

doctor’s office complaining of neck pain and severe

right side symptoms. In September of 2003, she went to
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the emergency room at the White River Medical Center

after her son put her in a head-lock. She complained of

a marked increase in pain with shooting pain and

numbness in her arms. On October 8, 2003, and again on

November 13, 2003, the claimant saw the doctor

complaining of chronic cervical pain, radiating pain,

and numbness in her arms. She was also complaining of

cervical muscle spasms. In March of 2004, the claimant

returned to the emergency room complaining of pain,

numbness and spasms after she helped a friend move. In

February of 2005, the claimant was diagnosed again with

degenerative disc disease, a bulging disc and

fibromyaligia. 

The claimant testified that she did not have

any problems with her neck after the surgery in August

of 2003, through the time of the incident of July of

2006. However, the pharmacy records indicate that the

claimant had on-going prescriptions for Hydrocodone,

Alprazolam, and Trazodone, for that entire time period.

In fact, the claimant’s pharmacy records indicate that

Dr. Duke, the claimant’s treating physician was

prescribing Hydrocodone every 17 to 18 days until the

July 9, 2006, incident. The claimant conceded, finally,

that she saw Dr. Duke at least every two months from the
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time of the surgery in 2002 until the incident in July

of 2006. 

The claimant offered the testimony of her ex-

husband, Kenny Allen, to bolster her position that she

had not had any problems between August of 2002 and July

of 2006. Mr. Allen was confronted with specific

incidents where the claimant had to be taken to the

emergency room between 2002 and 2006, and Mr. Allen pled

ignorance. The following is enlightening:

Q. When you testified on direct
that the surgery was great and she’d
been well and didn’t have any
problems, based on what you just
told me on cross that she did go to
the doctor and have problems and
that  you were taking her to Dr.
Duke and that she was taking
prescription medications, that’s not
exactly a truthful statement, is it?

A. No, the back is fine. The
medication - - I’m not sure what the
medication was for. I took her -- I
don’t know if she was on hormones.

He also testified about the claimant’s blow-out stating

that the claimant’s vehicle left the road and drove

through a field before coming to a stop. He testified

that the claimant’s vehicle was not damaged. However,

the car was damaged enough that it had to be towed on a

flatbed tow truck. The tow ticket specifically indicates

that the claimant was involved in a wreck and the
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portion of the ticket where the driver could have

indicated that she had a flat or blow-out was left

blank.  I find the claimant’s ex-husband’s testimony not

to be credible at all. Uncorroborated testimony of an

interested party is always considered to be

controverted. This rule also applies to a non-party

witness whose testimony might be biased. Burnett v.

Philadelphia Life Ins. Co., 81 Ark. App. 300, 101 S.W.3d

843 (2003). It is not arbitrary to choose not to credit

such testimony. Id. Furthermore, a witness’s close

familial relationship to a party has been held to

demonstrate a sufficient possibility of bias so as to

treat the witness’s testimony as disputed, see Sykes v.

Carmack, 211 Ark. 828, 202 S.W.2d 761 (1947), and the

testimony of an interested party is taken as disputed as

a matter of law whether offered on his own behalf or on

the behalf of another interested party. Knoles v.

Salazar, 298 Ark. 281, 766 S.W.2d 613 (1989). 

I do not find the claimant to be a credible

witness either. The claimant testified that she never

had any problems after the 2002 surgery through the 2006

incident. However, the medical records clearly show that

the claimant’s problems never subsided after the 2002

surgery. It is clear that the claimant had on-going

degenerative problems and that she had a bulging disc at
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C4-5 four years prior to the incident on July 9, 2006.

The medical records clearly show that the claimant had

continuing problems with her neck. Further, the

claimant’s testimony regarding her automobile accident

is also suspect. Along with her testimony about her pre-

existing condition which she tried to state did not

exist, the claimant presented three different stories

about whether or not her car actually hit anything when

she wrecked on September 6, 2006. Her testimony

regarding the damage and the time of the wreck were

inconsistent with the reports introduced into the

record. With respect to the timing issue, the claimant

stated that the wreck happened about 4:30. However, her

time records demonstrate that she did not leave until

4:32 and the tow slip states the claimant’s car was

towed at approximately 8:00 p.m. The claimant indicated

that she did not file a claim with her auto insurance to

get the vehicle repaired because there was no damage to

repair. However, when confronted on cross examination,

the claimant conceded that she only had liability only

insurance and did not have insurance to fix any damage.

The evidence is unrefutable that the claimant did not

miss work until the car accident took place. No surgery

had been recommended until after the car wreck. The

claimant informed her employer that she needed to be off
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because of the wreck not because of anything related to

the incident in July. Simply put, I cannot find that

there is a causal connection between a work related

incident and an injury. It is clear that the claimant’s

need for surgery was attributable to her September 2,

2006, accident, and not the July 9, 2006, incident with

the patient. The record contains numerous

inconsistencies and misrepresentations by the claimant

regarding her pre-existing conditions and her automobile

accident. Therefore, I cannot find that the claimant has

met her burden of proof. Accordingly, I would reverse

the decision of the Administrative Law Judge.

Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority

opinion.

_______________________________
KAREN H. McKINNEY, Commissioner


