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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAI M NO. F404386

DAVI D ZOLLI COFFER, EMPLOYEE CLAI MANT
ARKANSAS VALLEY ELECTRI C, EMPLOYER RESPONDENT
ARKANSAS RURAL ELECTRI C

SELF- I NSURED TRUST,
| NSURANCE CARRI ER/ TPA RESPONDENT

OPI NI ON FI LED DECEMBER 7, 2006

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GUNNER DELAY,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE BETTY DEMORY
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned as
nodi fi ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Admi nistrative Law Judge filed May 31, 2006. In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usions of |aw

1. The Arkansas Workers’ Conpensation

Comm ssion has jurisdiction of this
cl ai m

2. On April 21, 2004, the rel ationship of

enpl oyee-sel f insured enployer-third

party adm ni strator existed between the
parties.
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On April 21, 2004, the clai nant earned
wages sufficient to entitle himto
weekl y conpensation benefits of $453.00
for total disability and $340.00 for
permanent partial disability.

On April 21, 2004, the clai mant
sustai ned a conpensable injury to his
neck or cervical spine.

At the present tine (sic), there appears
to be no dispute over the claimant’s
entitlenent to reasonabl e necessary

nmedi cal services for his conpensable
injury.

There is no dispute over the claimnt’s
entitlenent to tenporary tota

di sability benefits accruing prior to
January 18, 2005.

The cl ai mant has proven by the greater
wei ght of the credi ble evidence that he
continued to be tenporarily totally

di sabled, as a result of the effects of
hi s conpensable injury from January 18,
2005 though (sic) a date yet to be
determ ned. Specifically, he has proven
by the greater weight of the credible
evi dence that he continued within his
heal ing period fromthe effects of his
injury and continued to be rendered
totally disabled as a result of the
effects of this injury during this

peri od.

The respondents have controverted the
claimant’ s entitlenment to any tenporary
total disability benefits accruing after
January 17, 2005.

A reasonable fee for the clainmant’s
attorney is the maxi num statutory
attorney’s fee on the additional
tenporary total disability benefits
herei n awar ded.
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W note that the claimnt and Steve Holt, the
claimant’ s supervisor, essentially testified that the
cl ai mant worked two and a half days after his rel ease by
Dr. Cathey in January 2005. Therefore, the Conm ssion
finds that the clainmant proved that he renained within
his healing period and totally incapacitated to earn
wages begi nning on January 18, 2005 (with the exception
of the two and a half days he returned to work in
January 2005), and continuing, so as to entitle himto
TTD from January 18, 2005, until a date yet to be
det er m ned.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge’s decision is supported by
a preponderance of the credi ble evidence, correctly
applies the law, and should be affirnmed as nodifi ed.
Specifically, we find froma preponderance of the

evi dence that the findings nmade by the Adm nistrative
Law Judge are correct and they are, therefore, adopted
as nodified by the Full Conm ssion.

We therefore affirmthe May 31, 2006 deci sion
of the Administrative Law Judge as nodified, including
all findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Conm ssion

on appeal .
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Al'l accrued benefits shall be paid in a |lunp
sum w t hout discount and with interest thereon at the
awful rate fromthe date of the Adm nistrative Law
Judge’ s decision in accordance with Ark. Code Ann. 8§
11-9- 809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
anmended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney’s fee in the anmount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .

IT IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner

Comm ssi oner MKi nney di ssents.
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DI SSENTI NG CGPI NI ON

| nmust respectfully dissent fromthe majority
opi nion finding that the clainmant proved by a
preponderance of the evidence that he was entitled to
additional tenporary total disability benefits from
January 18, 2005, with the exception of the two and a
hal f days he returned to work in January of 2005,
through a date yet to be determ ned. Based upon ny de
novo review of the record, | find that the clainant has
failed to neet his burden of proof.

The cl ai mant sustained an admttedly
conpensable injury to his cervical spine on April 21,
2004. The respondents accepted liability for the
claimant’s injury and he ultimtely underwent a anterior
cervical deconpression of a herniated disc at C5-6 and a
fusion of the C5-6 vertebrae utilizing a threaded
al l ograft bone inplant in conjunction with anterior
spi nal instrunmentation on Decenber 8, 2004. Dr. Cathey
rel eased the claimant to return to work and assessed the
claimant with a 10% per manent anat om cal i npairnent
rating. The respondents accepted the rating and began
payi ng the permanent inpairnent rating. Dr. Cathey
rel eased the claimant to return to work on January 18,
2005, without any restrictions. The claimant returned to

wor k maki ng the sanme wages he was maeking at the tinme of
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hi s accident but he only worked a coupl e of days and
t hen stopped com ng to work. The claimant was ultimtely
fired for being off for nore than three days of work. At
this time, the clainmant is requesting additional
tenporary total disability benefits fromthe date of
January 18, 2005, through a date yet to be determ ned.
The respondents argue that the claimnt has reached the
end of his healing period as of January 18, 2005, and is
not entitled to any additional tenporary total
disability benefits. | agree with the respondents.
Tenporary total disability is that period
within the healing period in which an enpl oyee suffers a

total incapacity to earn wages. K Il Constr. Co. V.

Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002); Ark.
State H ghway & Trans Dept v. Breashers, 272 Ark. 244,

613 S.W2d 392 (1981). Wien an injured enpl oyee is
totally incapacitated from earning wages and remains in
his healing period, he is entitled to tenporary total
disability. 1d. The healing period is statutorily
defined as that period for healing of an injury

resulting froman accident. Dallas County Hosp. V.

Daniels, 74 Ark. App. 177, 47 S.W3d 283 (2001). The
heal i ng period ends when the enployee is as far restored
as the permanent nature of his injury will permt, and

if the underlying condition causing the disability has
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becone stable and if nothing in the way of treatnent
will inprove that condition, the healing period has

ended. Crabtree, supra. The question of when the healing

period has ended is a factual determnation for the

Comm ssion. Ark. H ghway & Trans. Dept. v. McWIIli ans,

41 Ark. App. 1, 846 S.W2d 670 (1993).

The persistence of pain may not in and of
itself prevent a finding that the healing period is
over, provided that the underlying condition has

stabilized. 1d.; Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W2d 582 (1982). Conversely, the healing
period has not ended so long as treatnent is
adm nistered for the healing and alleviation of the

condition. McWIllians, supra; J.A. R ggs Tractor V.

Et zkorn, 30 Ark. App. 200, 785 S.wW2d 51 (1990). In

Pal l azollo v. Nelns Chevrolet, 46 Ark. App. 130, 877
S.W2d 938 (1994), the Court of Appeals stated that in
order to be entitled to tenporary total disability
conpensation for an unscheduled injury, a claimnt nust
prove that he remained within his healing period and
that he suffered a total incapacity to earn wages

(citing Ark. State Hw. Dept. v. Breshears, 272 Ark.

244, 613 S.W2d 392 (1981)).
In my opinion, a review of the evidence

denonstrates that the claimant failed to prove that he
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is entitled to additional tenporary total disability
benefits after January 24, 2005, when Dr. Cathey
returned the claimant to work and released himwth a
per manent anatom cal inpairnent rating. In his report of
January 18, 2005, Dr. Cathey stated:

H s neurol ogi cal exam nation remains
entirely negative. There is no sign
of cervical nyeloradicul opathy. His
skin incision has heal ed nicely. The
patient denonstrates full range of
notion of the cervical spine wthout
par aspi nous nuscl e spasm

Due to his continued conplaints of
pain, | went ahead today and checked
a postoperative lateral cervical

radi ograph. The bond graft at C5-6,
as well as the spina

i nstrunmentation | ooks perfect. There
has been no change since a prior
filmobtained a nonth ago.

Lane, | amcertainly disappointed
with M. Zollicoffer’s [sic]
negative response to surgery.
Unfortunately, | expect he wll

al ways conpl ain of chronic neck and
upper back pain. He says he has been
pl agued with chronic | ower back pain
for several years related to a disc
abnormality in the lunbar spine. At
this point, | believe he has reached
maxi mal [sic] nedical inprovenent
with regard to his occupationa
injury and his subsequent cervical

di sc surgery. According to AVA
GQuidelines, he is entitled to a 10%
per manent partial inpairnment rating
to the whol e person.

At this point, | amreleasing himto
return to work at regular duty on
January 24, 2005. The patient says
he nost likely will be unable to
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performthe job responsibilities of
a lineman. If that turns out to be
the case, he will need to find
another line of work since | do not
believe he will qualify for |ong-
termdisability based on the fact
that he is only 32 years old and has
an entirely normal neurol ogi cal
exam Al though | have not schedul ed
a followup visit for the patient, |
stand ready to reevaluate M.

Zol licoffer [sic] should new

probl ens ari se.

The claimant did not return to Dr. Cathey when
he continued to have the alleged “pain” in his neck and
shoul ders. Instead, he sought a change of physician to
Dr. Bl ankenshi p. The claimant saw Dr. Bl ankenship on
July 20, 2005. In his report of January 18, 2006,

Dr. Bl ankenshi p stated:

...As you know, | only have seen

M. Zollicoffer once in the office
on July 20, 2005. Athat tinme, |
indicated that the patient still has
some C6 nunbness, but did not have
any gross defects. The MRl that |
read at that time indicated the

pati ent had undergone anterior
cervical arthrodesis with a MF
spacer inplant and an anterior

plate. | did not indicate that there
were any abnormalities at that |evel
or adjacent |levels. It appeared to
be a successful treatnment for a C5/6
disc herniation and his plain filns
al so appeared solid. There was no
fusion as of yet, but that woul d not
be unreasonabl e at six nonths out
fromsurgery, but it certainly
appeared to be stable.
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At that tinme, the major conplaints
that the gentl eman had was neck
pain. | felt like the majority of
the patient’s clinical conplaints
are related to nore of a nuscul ar
type of problem | did recommend a
transforam nal epidural steroid

I njection. | also recommended an
aggressi ve course of physical

t herapy. As you indicated, | have
declined to continue in the
patient’s care. This has nothing to
do with M. Zollicoffer or the case,
it has nore to do with the
difficulties we had with his
attorney and I won’'t go into
details of that.

At the time of his original visit,
we were unaware that the patient was
represented, although we do see
patients frequently who have counsel
I n Wrker’s Conpensation clains. |
was not aware, however, at the tine,
that | had been recommended for the
patient to see fromnore of a | ega
st andpoi nt .

The bottomline is that |I have
declined to participate in the

gentl eman’s care. My reconmendati ons
stand on thensel ves. Concerni ng your
guestion, whether | have an opinion
if the gentlenen had been able to
continue to work following his

rel ease by Dr. Cathy on January
18th, I would state that at the tinme
| saw him the majority of the
patient’s pain, | felt |ike was

nyof ascial in nature. That woul d not
preclude himfromworking. | note
that Dr. Cathy rel eased himto work
on January 19, 2005. | can state,
unequi vocal ly that | know Dr. Cathy
very well and he is an exceptional
spine surgeon and if Dr. Cathy felt
that he was able to return to work
at that tine at full duty, | see
nothing in the records that indicate
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that he could not. | am unaware as
to exactly what the gentl eman was
doing fromthe standpoint of work at
the tine | saw him | do know t hat
he had not worked since January
26th, but | amunsure what job he
woul d have gotten back to. Your
question is a rather open ended
guestion concerni ng whet her the
patient would be able to work and
the answer to that is unequivocally
yes. As to whether he could return
to his preinjury job at the tine of
ny office visit would probably have
required a Functional Capacity

Eval uati on, but the gentlenman was
certainly capable of working at that
time in sone capacity.

Dr. Bl ankenship’s evaluation of the claimant and order

of physical therapy and work conditioning is not

i ndi cative that the clainmant continued and remai ned

wi thin his healing period. These findings and

reconmendati ons by Dr. Bl ankenship were a response to

the claimant’s continued conplaints of pain. The

persi stence of pain does not extend the healing period.
The claimant is also very active and this

denonstrates that he has the ability to work. The

cl ai mant does househol d chores and cares for his 4-year-

ol d daughter. He al so does yard work. The cl ai mant

admtted that he is the prinmary care giver for his 4-

year-ol d daughter while his wife works |long hours. He is

able to go shopping at Wal-Mart and the grocery store.

He is able to cook, do dishes, do |laundry and sweep. The
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claimant is 33 years old and has a high school

education. He has not sought any enpl oynent since
January of 2005. Instead, the claimant has elected to
stay at hone and take care of his daughter. In ny
opi ni on, when you consi der the evidence that the
claimant is able to take care of his daughter, take care
of the house, do the yard work, shop, as well as the
medi cal records of Drs. Bl ankenship and Cathey, | cannot
agree with the majority’s findings decision that the
claimant is still tenmporarily totally disabled fromthe
period January 18, 2005, with the exception of the two
and a half days he returned to work in January of 2005,
through a date yet to be deternmined. In ny opinion, this
conclusion is based on conjecture and specul ation.

Conj ecture and specul ation, even if plausible, cannot

take the place of proof. Ark. Dept. of Correction v.

G over, 35 Ark. App. 32, 812 S.W2d 692 (1991). Dena
Construction Co. v. Herndon, 264 Ark. 791, 575 S.W2d

155 (1979). Arkansas Methodi st Hospital v. Adans, 43

Ark. App. 1, 858 S.w2d 125 (1993).
Therefore, for all the reasons set forth
herein, | rmnust respectfully dissent fromthe majority

opi ni on.

KAREN H. MKI NNEY, Conm ssi oner



