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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAIM NO F010134

ERVA J. WYNN, EMPLOYEE CLAI MANT
FAI RFI ELD COVWUNI TI ES, | NC., EMPLOYER RESPONDENT
ZURI CH AMERI CAN | NSURANCE CO., CARRI ER RESPONDENT

OPINION FILED AUGUST 15, 2006

Upon review before the FULL COM SSI ON, Little Rock, Pul ask
County, Arkansas.

Claimant is not represented by counsel, but appears pro se.

Respondent represented by HONORABLE M CHAEL MAYTQON, Attorney
at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and Adopt ed.

OPINION AND ORDER

The cl ai mant appeals from a decision of the
Adm ni strative Law Judge filed June 29, 2005.

The Adm nistrative Law Judge entered the follow ng
findings of fact and concl usions of |aw

1. The Arkansas Wirkers’ Conpensation
Comm ssion has jurisdiction over this
claim

2. On January 31, 2000, the clai mant
sust ai ned a conpensable injury to her
right upper extremty which arose out of
and during the course of her enploynent
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with Fairfield Conmunities, Inc., at
whi ch time she earned sufficient wages
to entitle her to conpensation rates of
$247.00 per week for tenporary total

di sability and $185.00 per week for
permanent partial disability.

3. The claimant’s healing period ended
on or before June 29, 2000.

4. The cl ai mant was paid tenporary total
di sability benefits for appropriate
dates that she was required to m ss
wor k; however, respondents have

under pai d the clai mant $7.00 per week
during the period of her total

di sability.

5. The cl ai mant sustai ned a seven
percent (7% inpairnment rating to the
right upper extremty as assigned by

Dr. Berry Thonpson, and subsequently
confirmed by Dr. G Thomas Frazier.
Respondents accepted and paid a seven
percent (7% inpairnment to the right
upper extremty bel ow the el bow, rather
than the appropriate rating of seven
percent (7% to the entire, right upper
extremty. Accordingly, the claimnt has
proven, by a preponderance of the
credi bl e evidence, that she is entitled
to an additional 4.2 weeks of permanent
disability at the rate of $185.00 per
week, as well as an additional $5.00 per
week, representing the underpaynment in

t he permanent partial disability rate.
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6. The claimant has failed to prove

t hat she sustai ned any additi onal
injuries on January 31, 2000, beyond the
admtted injury to her right el bow

7. The claimant has failed to prove, by
a preponderance of the credible

evi dence, that additional nedical
treatnment is reasonably necessary.

8. Respondents have controverted al
benefits beyond those previously paid.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Comm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion

on appeal .
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I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmi ssi oner Turner concurs and di ssents.

CONCURRI NG AND DI SSENTI NG OPI NI ON

Based upon ny de novo review of the record, |

respectfully concur, in part, and dissent, in part, fromthe
Majority’s decision affirm ng and adopting the

Adm ni strative Law Judge’s June 29, 2005 opi ni on.
Specifically, | concur with the awardi ng of the adjusted
TTD/PPD rates. |, also, agree with the awardi ng of the
inmpairment rating to the entire upper extremty as assigned
by Dr. Berry Thonpson. | dissent w thout opinion fromthe
Adm ni strative Law Judge’s, and now the Majority’s, decision

that claimnt has failed to prove that she sustai ned any
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additional injuries on January 31, 2000, beyond the admtted
injury to her right elbow. In ny opinion, claimnt has mnet
her burden of proving that additional nedical treatnent for
her right el bow is reasonable and necessary, and |
respectfully dissent in that regard.

The claimant is sixty-three (63) years old. She

graduated from hi gh school and has al so conpl eted sone
col l ege courses. In addition, the clainmant has vocati onal
training, specifically, secretarial training at Capital Cty
Busi ness Col | ege. The claimant sustained an admtted,
conpensabl e injury on January 31, 2000, when she slipped on
sone ice and fell on her right side, sustaining a traumatic
injury to her right elbow. The claimant was initially

exam ned and eval uated by Dr. Lei bovich, at which tinme she
was di agnosed with a dislocated right el bow She was treated
wi th mani pul ated reducti on and was placed in a sling. She
was then referred to Dr. S. Berry Thonpson

Claimant was first seen by Dr. Thonpson on

February 3, 2000, at which tinme she was placed in a whol e

armsplint. Dr. Thonpson's report fromthis date states:
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X-rays from Baptist reveal a posterior

di sl ocation of the right el bow. There
are two small flex (sic) of bone, one
posteriorly and one anteriorly. The

cl osed reducti on maneuver was perforned
and then post reduction x-rays do
confirmthe presence of reduction of the
di sl ocation. The one anterior fracture
fragnment is still visible anteriorly and
somewhat proxi nmal .

Cl ai mant was next seen by Dr. Thonpson on

February 10, 2000. At that time he renoved the splint but
kept her armin a sling and set the clainmant up with

physi cal therapy. X-rays taken on that date show
“mai nt enance of the reduced position of the el bow joint. The
smal | flecks of bone noted on her initial filnms are stil
present.”

On February 24, 2000, Dr. Thonpson noted with

regard to the bone fragnments: “She has not at this point
devel oped any additional heterotopic bone other than for the
smal | fragnents of bone which have been noted initially.” He
recommended further physical therapy for claimant and noted

that x-rays woul d not be needed on her return.
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The cl ai mant continued with physical therapy until

May 18, 2000, at which time Dr. Thonpson continued her with
a home exercise programto be checked by a therapist once
weekly. X-rays were taken on this date that showed “smal
areas of heterotopi c bone about the el bow, but these have
not changed and do not appear to be progressing.”

Dr. Thonpson opined that claimnt had reached

maxi mum medi cal i nprovenent on June 29, 2000. d ai mant was
assigned an inpairnment rating of seven percent (7% based on

Figure 32, page 3-40 of the AMA Guides to the Evaluation of

Per manent | npai rnent (4'" ed. 1993). Repeat x-rays were not

taken on this date.

Cl ai mant requested a change of physician to

Dr. David M Rhodes. C ai mant was seen by Dr. Rhodes on
March 19, 2001. X-rays taken on this date showed “m ni ma
joint narrowing with osteophyte at the ulnotrochlear joint.”
Dr. Rhodes prescribed physical therapy. There were
apparently sonme problens with approval of the physical

t herapy and cl ai mant did not begin receiving physical

therapy until April 20, 2001. Cdaimant was rel eased on an
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as- needed basis by Dr. Rhodes on June 25, 2001. There is no
indication in the record of any x-rays being taken of the
el bow after March 19, 2001.

Enpl oyers nust pronptly provide nedical services

whi ch are reasonably necessary for treatnment of conpensable
injuries. Ark. Code Ann. 8§ 11-9-508(a)(Repl. 2002). However,
i njured enpl oyees have the burden of proving by a
preponderance of the evidence that the nmedical treatnent is
reasonably necessary for the treatnent of the conpensabl e

injury. Norma Beatty v. Ben Pearson, Inc., Full Wrkers’

Conpensati on Comm ssion Qpinion filed February 17, 1989
(CaimNo. D612291). Wien assessi ng whet her nedi cal
treatnment is reasonably necessary for the treatnment of a
conpensabl e injury, we nust analyze both the proposed
procedure and the condition it is sought to remedy. Deborah

Jones v. Seba, Inc., Full Wrkers Conpensation Comm ssion

Qpinion filed Decenber 13, 1989 (C aim No. D512553). Al so,
t he respondent is only responsible for nedical services
which are causally related to the conpensable injury.

Medi cal treatnent which is required to stabilize and
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mai ntain an injured worker’s status renains the

responsi bility of the enployer. Artex Hydrophonics, Inc. V.

Pippin, 8 Ark. App. 200, 649 S.W2d 845 (1983).

Claimant is still experiencing pain and havi ng

difficulties with her elbow and is requesting that she be
allowed at least a foll owup examfrom Dr. Rhodes. C ai mant
testified at the hearing as to her condition.

Q Has your condition remained the
sane, gotten worse, or better?

A It’s about — - it’s about - - it’s
about the sane. It sometines is
okay, but then, again, | can hardly
use it. My elbow will give out.
Like 1'll be putting sone clothes
in the bags at Dillard s, and |
have problemgetting themin there,
bagging it. And then, again, it’s
fine. Ckay? It just kind of goes

and cones. | have sone, you know,
good days, and then | have sone bad
days.

The cl ai mant has been di agnosed with heterotopic bone about

t he el bow. According to Dorland’s Illustrated Medical

Dictionary heterotopic nmeans “occurring at an abnormal pl ace

or upon the wong part of the body”. In 2000, Dr. Thonpson
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makes a coment that the heterotopic bone does not appear to
be progressing. If the heterotopic bone was not progressing
at that tine, it seens to nmean that it could progress at
sonmetine in the future

The Adm ni strative Law Judge nmade the foll ow ng

comment fromthe bench at the hearing:

: the only other benefit that your

entitled to is perhaps foll ow up

eval uati ons of your el bow and you have

proved that those were reasonably

necessary.
In my opinion, the Adm nistrative Law Judge’s statenment from
the bench is correct. Claimant had a serious fall onto ice
causing significant damage to her elbow. Caimant is stil
havi ng problens with her el bow. In ny opinion, claimnt has
shown that the nedical treatnent she is requesting is
reasonabl e and necessary.

For the foregoing reasons, | concur, in part, and
dissent, in part, fromthe Majority’ s decision.

Specifically, | concur with the awardi ng of the adjusted

TTD/PPD rates. |, also, concur with the awardi ng of the
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inmpairment rating to the entire upper extremty as assigned
by Dr. Berry Thonpson. |, respectfully, dissent wthout
opinion fromthe Majority’s decision that claimnt has
failed to prove that she sustained any additional injuries
on January 31, 2000, beyond the admtted injury to her right
el bow. In ny opinion, claimnt has nmet her burden of proving
that additional nmedical treatnent for her right elbowis
reasonabl e and necessary; therefore, |, respectfully,

di ssent fromthe Majority’s decision in that regard.

SHELBY W TURNER, Conm ssi oner



