BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F407233

EDWARD W LLI AMVS,
EMPLOYEE CLAI MANT

JOHNSON CUSTOM HOVES,
EMPLOYER RESPONDENT NO. 1

VI RG NI A SURETY COVPANY,
| NSURANCE CARRI ER RESPONDENT NO. 1

PAYSOURCE, | NC.,
EMPLOYER RESPONDENT NO. 2

OPI NI ON FI LED JUNE 21, 2006

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE FREDERI CK S. SPENCER
Attorney at Law, Mountain Honme, Arkansas.

Respondents No. 1 represented by the HONORABLE BILL H
WALMSLEY, Attorney at Law, Batesville, Arkansas.

Respondent No. 2 represented by the HONORABLE JEREMY
SWEARI NGEN, Attorney at Law, Little Rock, Arkansas.

Deci sion of the admnistrative |aw judge: Affirned in part,
and reversed in part.

OPI Nl ON AND ORDER

Respondent #1 and respondent #2 appeal from an
adm nistrative law judge's opinion filed on October 7, 2005.
The adm nistrative | aw judge found, in pertinent part,

“Respondent No. 2's objection to the admssibility of the



Wlliams - F407233 2

Cease and Desist Order on rel evance grounds is overrul ed.
The claimant is not estopped under the election of renedies
doctrine from pursuing a claimunder the Wrkers’
Conpensation Law before the Arkansas Wrkers’ Conpensation
Comm ssi on agai nst Johnson Custom Hones and Virginia Surety
Conmpany. The respondents’ notion to dismss is therefore
deni ed. Because | have concluded that the claimant is
entitled to the relief which he seeks, | find that the
claimant’s constitutional argunent is noot.”

After reviewing the entire record de novo, the Ful
Conmi ssion affirnms in part, and reverses in part, the
opi nion of the adm nistrative |law judge. Specifically, the
Ful | Comm ssion finds that the Cease and Desist O der was
properly admtted into evidence by the adm nistrative |aw
judge. Therefore, this finding is affirned by the Ful
Commi ssion. However, we find that the claimnt is estopped
under the el ection of renedies doctrine from pursuing a
cl ai munder the Wbrkers’ Conpensation Law before the
Arkansas Wirkers’ Conpensati on Comm ssi on agai hst Johnson
Custom Hones and Virginia Surety Conpany. Therefore, the

respondents’ notion to dismss is hereby granted. The Ful
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Conmi ssion further finds that the constitutional issues
rai sed by the claimant are wi thout nerit.
|. History

The claimant, age 35 (7/01/71), began working for
respondent #1 in March of 2002 as a crew | eader of various
bui l di ng projects. Thereafter, respondent #1 and respondent
#2 entered into an agreenent wherein respondent #2 |eased
enpl oyees to respondent #1, which included the claimant. As
a result, in January of 2004, respondent #1 presented
docunents to the claimant for his review and signature.
These docunents included a W4 tax withholding formand a
docunent designated as “Agreenent to Select the State of
Ohio as the State of Exclusive Renedy.” Both of these
docunent s desi gnated respondent #2 as the clainmant’s
enpl oyer and specified that any work-related injury would be
brought under the exclusive jurisdiction of the Ohio Bureau
of Workers’ Conpensation, a state funded system The
cl ai mant signed and returned these docunents to respondent
#1 after being given anple tinme to review them After this
agreenent had been entered into, the claimnt received

paychecks fromrespondent #2. Respondent #1 obtained a
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wor kers’ conpensation policy with Virginia Surety which was
effective beginning on April 7, 2004 for one year.

The cl ai mant sustai ned a conpensable fall on April 14,
2004, while working for respondent #1, when he fell from
scaffol ding. The claimant was instructed by respondent
#1/ managenent to seek emergency treatnent at Baxter Regiona
Medi cal Center, and he did. The claimnt was treated for
conplaints of wist pain and | eft ankle pain. The clai mant
was placed in a short |eg cast and di scharged hone. The
cl ai mant subsequently treated with Dr. Thomas Knox due to
ort hopaedi c conditions relating to his conpensable fall.

An application for workers conpensation benefits was
filed on April 16, 2004 on behalf of the claimant with the
Ohi o Bureau of Workers’ Conpensation requesting the
al l owance of a claimfor injuries due to a closed fracture
navicular left wist and a closed fracture |eft astragul us.
The Chi o Bureau of Wbrkers’ Conpensation accepted the claim
as conpensabl e and begi nning on April 15, 2004, it paid the
cl ai mant biweekly tenporary total disability conpensation in

t he amount of $798.00 for approximately 17 to 18 weeks.
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On May 17, 2004, a notion was filed on behalf of the
claimant for an additional allowance relating to his back
due to a lunbar conpression fracture. The Chio Bureau
request ed additional evidence to support this notion, which
t he cl ai mant provided by way of Dr. Knox. On June 8, 2004,
a second notion was filed on behalf of the claimant for an
additional allowance due to left knee pain. The Chio Bureau
agai n requested additional evidence to support this anmended
noti on, and on June 16, 2004, it notified the claimnt that
the matter was being referred to the Industrial Comm ssion
of Chio for a hearing on the claimant’s notion for
addi tional allowances. The clainmant requested that he be
all oned to appear via tel ephone conference for the hearing,
but his request was denied.

After a hearing on July 15, 2004, the Industrial
Conmi ssion of Chio denied the claimant’s notion for
addi tional allowances. Specifically, the Chio Conm ssion
ordered in pertinent part:

Therefore, the requested conditions of L-2

COMMPRESSION FRACTURE AND LEFT KNEE PAIN are
di sal l owned. X-rays revealed an old injury at L-2.
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Even that was not a fracture. The “condition” of
“pain” is not an actual diagnosis for Wrkers’
Conpensati on purposes.

This order is based on the report of Dr. MGowen
06/ 16/ 04.

The Industrial Conm ssion of Chio also advised the
claimant that he had 14 days to appeal this decision.
Previously, on July 7, 2004, the claimant filed a claimin
Arkansas with the Commi ssion asserting his entitlenent to
benefits as a result of the April, 2004 accident. The
claimant’s attorney next filed a Motion to Dismiss with the
I ndustrial Conm ssion of the State of Chio wherein he
requested that it dismss the pending claimfor injuries
sustained by the claimant in the April 14, 2004 acci dent,
and allow the claimto proceed in Arkansas. |t appears that
no action has been taken on this notion. However, the Ohio
Conmi ssion paid the claimant benefits for his conpensable
I njuries through August of 2004.

On August 24, 2004, a Cease and Desist Oder was filed
by M ke Pickens, the Former Insurance Conm ssioner for the
State of Arkansas, wherein he found that PaySource had

engaged in “illegal activities.” Specifically, Comm ssioner
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Pi ckens found that PaySource was not |icensed as a

pr of essi onal enpl oyer organi zation, in violation of Arkansas
Code Ann. 8 23-92-315(20)(repealed July 16, 2003) and Ark.
Code Ann. 823-92-404(a)(effective July 16, 2003); that
PaySource was in arrears in paynent of unenpl oynent taxes;
and that for at |east one of its Arkansas clients, PaySource
had not obtai ned workers’ conpensation coverage from an

i nsurance carrier licensed in Arkansas. Therefore, Fornmer
Commi ssi oner Pickens determned it would be in the best

i nterest of the people of the state of Arkansas for
PaySource to desist the witing of new enpl oyee | easing
activities in this state, and for it to cease and desist all
mar keting activities in the State of Arkansas.

A hearing was held in the matter on July 6, 2005.
During the hearing, the claimant gave testinony. According
to the claimant, at the end of January of 2004, he al ong
wi th ot her enpl oyees were advi sed by Steve Johnson that the
conpany woul d be obtaining the services of a new provider
and new payroll conpany. The clainmant testified he was
given fornms for this on a Tuesday afternoon with

instructions to fill themout and return them by noon the
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foll owi ng day. According to the claimant, he did not find
out that PaySource was nore than just a payroll provider
until the end of May (2004) or maybe the first of June
(2004).

On cross-exam nation, the claimant admtted to having
recei ved bi weekly conpensation (in the anount of $798. 00)
fromthe Chio Wrkers’ Conpensation Board from April 14,
2004 until the third week in August of 2004.

The claimant admtted that a notion was filed on his
behal f with the Chio Wrkers’ Conpensation Board to include
injuries to his back and left knee in addition to his hand
and arminjuries. He also admtted he woul d have
participated in the hearing held in Chio had he been all owed
to do so by tel ephone. The clainmant admtted he was aware
that he had a claimpending in Chio. The clainmant gave the
foll owi ng testinony concerning the agreenent he received
from respondent #1, which nade PaySource his enpl oyer and
Chio the state of exclusive renedy:

Q (continuing) I'll repeat the question for you,

M. WIlliams. D d you have anple opportunity from

Friday that you received those docunents which you

were provided all the way up until Wdnesday to go
over the docunents you were provided, to read
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t hrough them throughly, and to ask any questions

about themthat you m ght have had to anyone, like

for exanple, Steve Johnson or to anyone else there

I n a supervisory capacity?

A. Yes, | had tinme, but, I nmean, we didn't. And

even when she called, | had no reason to question

that there was anything out of place. Wen you

know, they said it was just the sane W4, not to

worry, and just to have it filled out by norning.

| mean, you're also supposed to trust your

enpl oyer, so we had no reason to doubt him

The claimant adm tted that from January of 2004 up
until his accident, he received checks from PaySource. He
al so admtted to receiving correspondence fromthe Onhio
Board of Wbrkers’ Conpensation, and to keeping track of what
t hi ngs had been approved or disapproved as far as his
medi cal treatnment. The claimant also admtted that Kristin
was his contact person in Chio for things pertaining to
treat nent.

The claimant admtted he did not nmake any effort to
seek benefits in Arkansas until after he received notice of
the hearing before the Chio Conmi ssion in July of 2004.
According to the claimant, he obtained the services of an
attorney, about a nonth before the hearing. He also

admtted that he has an Chio attorney who stands ready to
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pursue a claimthere for himif Arkansas refuses
jurisdiction in this matter.

Rick Stetka, a former coworker gave testinony on behal f
of the claimant. M. Stetka testified that he was enpl oyed
by respondent #1 for approximately 18 nonths. According to
M. Stetka, he was still enployed by respondent #1 when the
claimant was injured. He also testified that the clai mant
was his crew | eader.

On cross-exam nation, M. Stetka essentially testified
that up until the tinme he quit working for respondent #1, he
bel i eved he was enpl oyed by respondent #1 rather than
PaySour ce, although he received paychecks from PaySource.

A Prehearing Order was entered in this case on Apri
18, 2005. However, at that time, the parties were unable to
agree to any stipulations. Therefore, during the hearing,
the parties stipulated to the foll ow ng:

1. The claimant sustained injuries on April 14,

2004, which woul d be conpensabl e under the

Arkansas Wrkers’ Conpensation Law.

2. Virginia Surety Conpany provided Johnson Custom

Hones with workers’ conpensation coverage in the

State of Arkansas from April 7, 2004 to Septenber
23, 2004.
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3. The Oni o Bureau of Workers’ Conpensation is a
St at e- adm ni stered workers’ conmpensation fund.

By agreement of the parties, the issue to be litigated
was limted to the foll ow ng:

Whet her the respondents’ pending Mdtion to Dismss

this claimshould be granted on the basis that

Chio has jurisdiction of the claim or on the

basis that the claimant has el ected his renedy by

choosing to file his claimin Chio by receipt of

benefits based on the Chio claim

The cl ai mant contended that the Arkansas Wrkers’
Conpensati on Conm ssion has proper jurisdiction of this
claim Johnson Custom Hones is |icensed to do business in
the State Arkansas and is required by law to carry workers’
conmpensati on i nsurance provided by a licensed insurance
carrier in the State of Arkansas.

The claimant is entitled to all benefits nandated by
the State of Arkansas Statutes and Codes.

The Arkansas Departnment of Insurance has filed a Cease
and Desist Order against PaySource regarding illegal
activities in the State of Arkansas clearly show ng that M.
Edwards was legally entitled and owed workers’ conpensation

coverage by his enployer through an Arkansas workers’

conpensati on provider and not by an Chio based conpany. The
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respondent willfully chose to violate Arkansas | aw not
caring that his decision was detrinental to M. WIIlians or
hi s ot her enpl oyees.

The Chi o Workers’ Conpensati on Comm ssion does not have
proper jurisdiction of the claimant’s claim

Respondent # 1 contended that Chio has jurisdiction of
this claim Respondent’s Mtion to Dism ss should be
grant ed because Chio has jurisdiction of the claim or
because the claimant has elected to pursue his renedy in the
State of Ohio. |If Arkansas has jurisdiction, the respondent
is entitled to credit for all benefits paid pursuant to the
Chio claim |If Arkansas has jurisdiction, the Court should
determ ne what benefits the claimant is entitled to receive.
| f Arkansas has jurisdiction, the respondent has not
controverted the claim

Respondent #2 contended that Chio has jurisdiction of
this claim and jurisdiction in Arkansas is not proper,
given that the claimnt actively initiated proceedings in
Ohi o and knowi ngly recei ved benefits pursuant to Chio Law.
Respondent No. 2 reserves the right to suppl enment or amend

this prehearing questionnaire at a |ater date.
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After a hearing before the Comm ssion, the
adm ni strative |aw judge found, “Respondent No. 2's
objection to the adm ssibility of the Cease and Desist O der
on rel evance grounds is overruled. The claimnt is not
est opped under the el ection of renedies doctrine from
pursuing a claimunder the Wrrkers’ Conpensation Law before
t he Arkansas Workers’ Conpensation Commi ssion agai nst
Johnson Custom Hones and Virginia Surety Conpany. The
respondents’ notion to dismss is therefore denied. Because
| have concluded that the claimant is entitled to the relief
whi ch he seeks, | find that the claimnt’s constitutional
argunment is noot.”

Respondents #1 and respondent #2 appeal to the Ful
Comm ssion. Respondent No. 1 appeals contending that the
claimant i s estopped under the election of renedi es doctrine
from pursuing a workers’ conpensation cl ai munder the
Arkansas Wrkers’ Conpensation Law before the Arkansas
Workers’ Conpensation Comrission. |In addition to this
contention, respondent #2 appeals the adm ssion of the
August 24, 2004 Cease and Desi st Order issued agai nst them

by Former |nsurance Conm ssioner M ke Pickens.
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1. Adjudication

A. Evidentiary Objection

Respondent #2 contends that the adm nistrative |aw
judge erred in admtting into evidence the August 24, 2004
Cease and Desist Order entered by Former |nsurance
Conmi ssi oner M ke Pickens. The Full Conm ssion finds that
the adm nistrative | aw judge was correct in admtting into
evi dence the Cease and Desist Oder. Therefore, we affirm
this finding. However, we note that although the Cease and
Desi st Order was properly admtted into evidence, a finding
by another State agency is not binding on our determ nation
as to whether the claimant nade an el ection of remedies to
proceed under the | aws of Onio.

B. Jurisdiction and El ection of Renedies

The adm nistrative | aw judge found, “The clainmant is
not estopped under the el ection of remedies doctrine from
pursuing a claimunder the Wrkers” Conpensation Law before
t he Arkansas Wrkers’ Conpensati on Commr ssi on agai nst
Johnson Custom Hones and Virginia Surety Conpany.” The Ful

Comm ssion reverses this finding. In Biddle v. Smth &

Canpbel |, Inc.. 28 Ark. App. 46, 773 S.W2d 840(1989), the
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Arkansas Court of Appeals has indicated that the

determ nation as to whether or not an election of renedies
has been nade regardi ng workers’ conpensation benefits
depends upon whether the claimant actively initiated the
proceedi ngs or know ngly received benefits pursuant to the

| aws of another state. W find that the instant clai mant
made an el ection of renmedi es by know ngly receiving benefits
pursuant to the workers’ conpensation |aws of the State of
Ohio. The claimant testified that he received benefit
checks fromthe Ohio Bureau of Wrkers’ Conpensation from
April 14, 2004 until the later part of August of 2004. He
also testified that he received correspondence fromthe Ghio
Board of Wbrkers’ Conpensation, and kept track of what

nmedi cal treatnment had been approved or di sapproved.
According to the claimant, Kristin was his contact person in
Ohio for things pertaining to treatnment. He adnmitted to
having assisted with the filing of the notions for the

addi tional allowances. The clainmant further admtted that
he was aware that his claimwas being handled as an Chio
claim However, the clainmant nmade no attenpt whatsoever to

remove the claimfromthe jurisdiction of Chio, until after
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he was notified that he could not appear for the July 15,
2005 hearing by way of telephone. The claimant did not file
a claimin Arkansas until July 7, 2004. Considering that
the clai mant had been actively involved in procurenent of
benefits from Chi o, and because he knowi ngly received
benefits pursuant to the laws of that state, we find that
the claimant had already (prior to his unsuccessful attenpt
to remove his claimfor the jurisdiction of the Chio Bureau
of Workers’ Conpensation) rmade a deliberate choice to pursue
his claimin Ohio and was thereby bound by this el ection.
Based on all of the foregoing, the Full Conm ssion finds

t hat the preponderance of the evidence shows that the

cl ai mant made an el ection of remedi es and had know ngly been
recei ving workers’ conpensation benefits fromthe State of
OChio. W further find that there is no evidence that
respondents inproperly or in bad faith channeled the claim
into Chio. Therefore, the respondents’ notion to disnmss is
her eby grant ed.

C. Constitutionality

In sum the claimant contends that the entire Wrkers’

Conmpensation Law as set forth at Ark. Code Ann. 811-9-101,
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et. seq., is unconstitutional. The Full Conm ssion finds
that the claimant has not denonstrated that Act 796 of 1993
is unconstitutional. Hence, we have already refuted all of
these all eged constitutional violations raised by the

claimant's attorney in Long v. Wal-Mart Stores, Inc.,

Wor kers' Conpensation Conm ssion F309931 (Jan. 26, 2006),

Plummer v. Wal-Mart Stores, Inc., Wrkers' Conpensation

Conmi ssi on F209057 (Cct. 10, 2005), Edwards v. Galloway Sand

& Gravel, Wrkers' Conpensation Conm ssion F109737 (Cct. 11

2005), and Bland v. Baxter Regional Medical Center, Wrkers

Conpensati on Conmm ssion F204378 (Aug. 16, 2005).
I11. Concl usion

Based on our de novo review of the entire record, the
Full Comm ssion finds that the Cease and Desist Order was
properly admtted into evidence by the adm nistrative | aw
judge. Therefore, this finding is affirmed by the Ful
Comm ssion. However, we find that the claimnt is estopped
under the election of renmedies doctrine from pursuing a
cl ai munder the Wrkers’ Conpensation Law before the
Arkansas Workers’ Conpensation Conm ssion agai nst Johnson

Cust om Hones and Virginia Surety Conpany. Therefore, the
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respondents’ notion to dismss is hereby granted. The Ful
Conmi ssion further finds that the constitutional issues
raised by the claimant are without nerit. Accordingly, this
claimis hereby denied and dismssed in its entirety.

T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Turner concurs in part and di ssents without
opinion in part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| respectfully concur in part and di ssent wi thout

opinion in part fromthe ngjority opinion. | concur with
the majority’s opinion affirmng the admttance of the Cease
and Desist Order into evidence by the Adm nistrative Law
Judge. | also concur with the majority’s decision that the
constitutional issues raised by the clainmant are w thout

merit.
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| nmust respectfully dissent without opinion from

the portion of the majority’s opinion finding that the
claimant i s estopped under the election of renedi es doctrine
from pursuing a clai munder the Wrkers’ Conpensation Law
before the Arkansas Wrkers’ Conpensati on Conm ssi on agai nst

Johnson Custom Hones and Virginia Surety Conpany.

SHELBY W TURNER, Conm ssi oner



