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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F406774
DAVID R WLLI AVS5,

EMPLOYEE CLAI MANT
NABCO,
EMPLOYER RESPONDENT

ACI G | NSURANCE COVPANY,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED JANUARY 10, 2006

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE STEVEN R. MNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONCRABLE BETTY J.
DEMORY, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned and
Adopt ed.

CPI Nl ON AND ORDER

Respondent s appeal and cl ai mant cross appeal s an
opi nion and order of the Adm nistrative Law Judge filed
June 14, 2005. 1In said order, the Adm nistrative Law
Judge nmade the follow ng findings of fact and
concl usi ons of | aw

1. The parties stipulate to the

enpl oyee/ enpl oyer rel ationship existing

on June 16, 2004.

2. The parties stipulate that the

claimant filed a claimfor a back injury

occurring on that date which was initially
accepted as conpensabl e.
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3. The parties stipulate that the clai mant
earned an average weekly wage of $736. 86
which yields a tenporary total disability
rate of $453.00 per week. (maxi mumrate)

4. The parties stipulate that the clai mant

was provided appropriate workers’ conpensation
benefits until he was discharged by his

aut horized treating physician, Dr. Thomas Ward, on
COct ober 21, 2004.

5. The Form N proffered at the hearing by
Ms. Denory has been accepted as evidence in
the record, and has been considered in
rendering a decision on this claim

6. The respondents controverted the claimant’s
entitlenent to any additional nedical treatnent
ef fective Cctober 21, 2004. Therefore, the
change of physician rules do not apply to any
addi ti onal nedi cal treatnment which the clai mant
received after October 21, 2004, or that he

may receive in the future.

7. The claimant has proven by a preponderance
of the evidence that the treatnent he received
fromDr. Mody and Dr. Chan between Novenber

1, 2004 and January 3, 2005 was reasonably
necessary for treatnment of his conpensabl e back
i njury.

8. Since Dr. Chan has not proposed a definite
course of treatnent as of January 3, 2005, |
find that any conclusion as to what form of
additional treatnent m ght or m ght not be
reasonably necessary for the claimant’s
conpensabl e injury after January 3, 2005 is a
premature i ssue as of the date of the hearing.

9. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to any additional tenmporary disability
conpensation after October 21, 2004 through
March 22, 2005. Specifically, the claimant

has failed to prove by a preponderance of the
credi bl e evidence that he was incapacitated
fromearning during any period at issue after
Cct ober 21, 2004.
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10. | amw thout authority to award the
claimant’ s attorney a controverted attorney’s
fee on the additional nedical benefits

awar ded herein. See Ark. Code Ann. 8§ 11-09-
715(a) (2) (B)

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Admi nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Commi ssi on.

W therefore affirmthe June 14, 2005 deci sion of
the Adm nistrative Law Judge, including all findings of
fact and conclusions of |aw therein, and adopt the
opi nion as the decision of the Full Comm ssion on
appeal .

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Admi nistrative Law Judge's
deci sion in accordance with Ark. Code Ann. 8§ 11-9-809
(Repl . 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the
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provi sions of Ark. Code Ann. § 11-9-715 as anended by
Act 1281 of 2001. Conpare Ark. Code Ann. 8 11-9-715
(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.
2002). For prevailing in part on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the amount of $500.00 in
accordance with Ark. Code Ann. § 11-9-715(b) (Repl.
2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

Comm ssi oner Turner concurs, in part, and dissents, in
part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

The respondent appeals and the cl ai mant cross-
appeal s the June 14, 2005 decision of the Adm nistrative
Law Judge. The Majority now affirnms and adopts the
deci sion of the Adm nistrative Law Judge as their own.
After a de novo review of the record, |I concur with the
Majority’s finding that the Adm nistrative Law Judge’s
deci sion should be affirmed with respect to the finding
that the claimant is entitled to additional nedical
treatment fromDr. Mody and Dr. Chan. However, | mnust

respectfully dissent fromtheir finding that he is not
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entitled to receive tenporary total disability benefits
after Cctober 21, 2004.

The cl ai mant sustained an admttedly
conpensable injury to his back on June 16, 2004. The
injury occurred when the claimant was lifting a pipe at
work. The claimant reported the injury and sought
nmedi cal attention the next day. A note fromDr. Lackey
Moody, dated June 17, 2004 indicated that the clai mant
hurt his back the day before at work and, "Felt at (sic)
poppi ng sensation.”

An MRl was perfornmed on the claimant’s back on
June 21, 2004. The Final Diagnhostic Report indicated
that the clainmant had a “mninmal central disc
protrusion” at level L4-L5 and a “snmall |eft paracentral
di sc protrusion”, at |level L5-S1. A note fromDr.
Moody, dated June 30, 2004 provided, “herniated nucl eus
pul posis L4-L5, L5 S1". It also indicated the claimnt
was prescribed Flexoril and referred to Dr. Schl esinger

On July 14, 2004, Dr. Schlesinger treated the
claimant. He indicated that he was in “basic agreenent
with the radiologist’s interpretation”. He further
opi ned that the claimant had degenerative changes at
| evel s L4-5 and L5-S1 and had a protrusion at |evel L5-

S1. He provided that the claimant would likely remain
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off work for an additional two to four weeks and
recommended physical therapy and one to three epidural
steroid shots.

The claimant was treated with one epi dural
shot to no avail. On July 26, 2004, Dr. Mody treated
t he clai mant and continued prescribing Flexoril and
Zanafl ex. On August 4, 2004, Dr. Schl esinger indicated
the clai mant was at maxi mum nedi cal inprovenent. On
August 23, 2004, Dr. Moody referred the claimant for
pai n managenent. He continued the claimant on Fl exoril.

On August 31, 2004, the claimnt was granted a
change of physician fromDr. Schlesinger to Dr. Mbore.
On Septenber 30, 2004, the order was anended to change
t he authorized physician to Dr. Ward. On Cctober 13,
2004, Dr. Ward treated the claimant. The doctor’s note
fromthat day provided that the claimant had di sc
protrusions at levels L4-5 and L5-S1. It also provided
that the claimant had not had treatnent by epidural
steroids but then indicated, “the actual history of
t hese events has not been verified.”

Dr. Ward diagnosed the claimant wth dystoni a.
On Cctober 21, 2004 Dr. Ward treated the claimant with
bi | ateral marcai ne chenbdenervation injections. He

proclained that the claimant did not see inprovenent
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fromthe treatnent and indicated the clainmant had
reached maxi mum nedi cal inprovenent. He also rel eased
the claimant to return to work.

On Novenber 1, 2004, Dr. Mody treated the
claimant for his ongoing back conplaints. Dr. Mbody
referred the claimant to Dr. Chan and rel eased himfrom
wor ki ng until Novenber 1, 2004. Dr. Chan treated the
cl ai mant on Decenber 13, 2004. The clainmant conpleted a
form which indicated he had no prior history of back
conplaints prior to June 16, 2004. The note indicated
the claimant had a, "HNP with inpi ngenent on S1 root.”
Dr. Chan treated the claimant again on January 3, 2005.
Dr. Chan opined that the claimnt would |ikely need L5-
S1 deconpression and that the claimant’s prior treatnent
had fail ed.

| find that the claimant shoul d have been
awar ded tenporary total disability benefits. The
Adm ni strative Law Judge denied the cl ai mant tenporary
total disability benefits based on the finding the
clai mant did not prove he was unable to work. However,
in my opinion, the claimnt has shown that he renai ned
in his healing period and that he was unable to work for
the time period in which he requested tenporary total

disability benefits. As such, | would have reversed
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the portion of the Adm nistrative Law Judge’'s deci sion

that denied tenporary total disability benefits.
Tenporary total disability for unschedul ed

injuries is that period within the healing period in

whi ch claimant suffers a total incapacity to earn wages.

Ark. State H ghway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W2d 392 (1981). The healing period
ends when the underlying condition causing the

di sability has becone stable and nothing further in the
way of treatnment will inprove that condition. Md

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W2d 582

(1982). Workers’ Conpensation |law in general indicates
that even in instances where treatnment is unauthorized,
the fact that the treatnent is unauthorized is
irrelevant in determ ning whether the clainmant is
entitled to tenporary total disability benefits.

St evenson v. Tyson Foods, Inc., 70 Ark. App.; 19 S.W3d
36 (2000).

The Majority finds that the claimant exited
his healing period as of Cctober 21, 2004 and that he
was not unable to work during the time period after
Cctober 21, 2004. | find that the evidence supports a
finding that the clainmant remained in his healing period

and remai ned unable to work during the tinme period after
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Oct ober 21, 2004. Specifically, in nmy opinion, the
medi cal opinions of Dr. Mody and Dr. Chan show that the
claimant remained in his healing period and renai ned
unable to work during the tinme period in question.

The Conmm ssion has the authority to resolve
conflicting evidence and this extends to nedical

testinmony. Foxx v. Anerican Transp., 54 Ark. App. 115,

924 S.W2d 814 (1996). Although the Comm ssion is not
bound by nedical testinony, it nmay not arbitrarily

di sregard any witnesses’s testinony. Reeder v. Rheem

Mg. Co., 38 Ark. App. 248, 832 S.W2d 505 (1992). The
Comm ssion is entitled to review the basis for a
doctor’s opinion in deciding the weight of the opinion.
Id. There is no requirenent that medical testinony be
expressly or solely based on objective findings, only
that the record contain supporting objective findings.

Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975

S.W2d 857 (1998). Further, a nedical opinion based
solely upon claimant’s history and own subjective belief
that a nmedical condition is related to a conpensabl e
injury is not a substitute for credible evidence.

Brewer v. Paragould Housing Authority, Full Comm ssion

pinion filed Jan. 22, 1996 (Caim No. E417617). The

Conmi ssion is not bound by a doctor’s opinion which is
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based largely on facts related to himby clai mant where
there is no sufficient independent know edge upon which

to corroborate the claimant’s claim Roberts v. Leo-

Levi Hospital, 8 Ark. App. 184, 649 S.W2d 402 (1983).

In this instance, the Majority relies on the
doctors notes provided by Dr. Schlesinger and Dr. Ward
to argue that the claimnt exited his healing period and
was able to work. | find the opinions of Dr. Myody and
Dr. Chan to be nore persuasive. Wile Dr. Ward and Dr.
Schl esi nger were both specialists, Dr. Mody treated the
cl ai mant throughout the entirety of his claimand
consistently indicated that the clai mant had herni ated
discs. Likewise, | note that Dr. Chan, whom appears to
specialize in neurosurgery and spinal surgery, opined
that the claimant had herniated discs and would |ikely
need a deconpression. This is in sharp contrast to the
opi nions provided by Dr. Ward and Dr. Schl esi nger, whom
bot h appear to have dism ssed the |egitinmcy and
severity of the claimant’s conditi on.

Dr. Schl esinger, for instance, in July 2004,

i ndicated that he was in agreenent with the
radi ol ogi st’ s assessnent that the claimant had two
herni ated discs. In the same doctor’s note he indicates

that the claimant would |ikely not need surgery but
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could be treated with one to three epidural steroid
shots. Yet, he only treated the clai mant before
procl ai m ng he had reached maxi mrum nedi cal i nprovenent
and releasing himto return to work. | also note that
Dr. Schlesinger treated the claimant for a very brief
period of time. |In fact, Dr. Schlesinger released the
claimant to return to work on August 4, 2004, which is a
time period of |ess than one nonth after he began
treating the clai mant.

Wth regard to Dr. Ward, | point out that Dr.
Ward’ s notes regarding his assessnent for the clainmant’s
treatment appear to be incorrect and inconplete to at
| east some extent. On Cctober 13, 2004, Dr. Vard
i ndi cated, “The patient has not had an operation, and as
far as to be ascertained, has not undergone epi dural
steroids or other nore invasive variety of injections,
al t hough the actual history of these events has not been
verified.” This statenent is illustrative of two
i nportant points. First, it shows that Dr. Ward was
relying on incorrect history, in that the claimant had
al ready received an epidural shot from Dr. Schlesinger
on July 22, 2004. Secondly, it shows that Dr. Ward
admts that he did not verify the claimant’s treatnent

history. This is particularly inmportant since he



Wlliams - F406774 12

di agnosed the claimant with dystonia rather than to a
disk related injury. Wen conparing the treatnent
provided by Dr. Ward with the opinions of Dr.

Schl esinger, Dr. Mwody, and Dr. Chan, it is clear that
out of all the treating physicians, he is the only
doctor that did not believe the clainmant’s condition was
caused to a disc-related injury. Accordingly, | give
little weight to his opinion.

In contrast, Dr. Mody and Dr. Chan both
appear to have associated the claimant’s injury with his
ongoi ng disc conplaints. Since the claimant’s M
showed herni ated discs, | find those opinions should be
given great weight. Wile Dr. Schl esinger also
attributed the claimant’s problens to his herniated
discs, | note that Dr. Schlesinger provided the clai mant
with a very brief tine period of treatnent.

Additionally, I note that Dr. Chan had the additional
benefit of having a second MRI. Accordingly, I find the
opinion of Dr. Chan to be nore persuasive than that of
Dr. Schl esi nger.

The respondent relies heavily on the fact that
Dr. Chan did not provide the clainmant a doctor’s note in
arguing that the claimant was able to return to work.

However, | note that Dr. Mody had rel eased the clai mant
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fromworking up until at |east Novenber 1, 2004.
Li kewi se, Dr. Chan indicated the claimant was on
narcotics such as Oxycontin, and Lortab and would Iikely
need a deconpression in his back. In ny opinion, these
facts are indicative that the claimant remained in his
heal i ng period and remai ned unable to work after October
21, 2004. Wile Dr. Ward released the claimant to
return to work, | note that Dr. Ward' s decision to
rel ease the claimant to return to work appears to be
based on the fact that his prescribed treatnent for
dystonia did not work and that he accordingly felt the
cl ai mant was malingering. Accordingly, I find that Dr.
Moody’ s additional release for the claimant to return to
wor k and the opinion of Dr. Chan that the claimant woul d
|l i kel y need deconpression surgery persuasive in finding
t he cl ai mant was unable to work. Thus, | would have
reversed the portion of the Adm nistrative Law Judge’s
deci sion which denied the claimnt tenporary tota
disability benefits.

For the aforenentioned reasons, | respectfully
concur in part, and dissent in part fromthe Majority

opi ni on.

SHELBY W TURNER, Conm ssi oner
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Comm ssi oner McKi nney concurs, in part, and dissents, in
part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| must respectfully concur, in part with, and
di ssent, in part, fromthe mgjority’ s opinion. | concur
with the finding that the claimant has failed to prove
entitlement to any additional tenporary total disability
benefits. However, | specifically dissent fromthe
finding that the respondents controverted the claim
after Cctober 21, 2004.

After receiving nedical treatnment fromDr.
Lackey Mbody and Dr. Scott Schl esinger, the cl ai mant
requested and was granted a Change of Physician by the
Medi cal Cost Contai nnent Division of the Wrkers’
Conmpensati on Comm ssion. A Change of Physician O der
granting a change fromDr. Schlesinger to Dr. JimJ.
Moore was entered on August 30, 2004. This order was
anended on Septenber 30, 2004, to reflect that the
change was to Thomas Ward, M D. After receiving this
Change of Physician, but prior to his first consultation
with Dr. Ward, the claimant returned to Dr. Mody’s
office on at |east 3 occasions in order to obtain

addi tional prescriptions for pain nedications.
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Dr. Ward first exam ned the clai nant on

October 13, 2004. The clainmant advised Dr. Ward that his

back pain

was such that he could not get relief from

medi cati ons consi sting of D azepam and Oxycodene. Dr.

Ward noted the follow ng findings during his

exam nati on

On exam nation, M. WIIlianms’ neurol ogical
exam nation is wi thout abnormality in terns of
deep tendon refl exes or sensory abnormalities.
His nmuscle strength is inpaired froma pain

st andpoi nt versus any | oss of innervaion or
neuromuscular limtation. H's posture, as

al ready nentioned, is abnornmal, and his
straight leg raise is otherwi se negative. He
does have significant tightness secondary to
hi s postural changes, but there again do not
reflect a positive straight |l eg raise as much
as they do a positive pain and positional
sense of muscle tightness. The areas of
tenderness in pal pation were revealed in the
posterior extensor conpartment of the

| unbocacral spine, primarily in the quadratus
| unborum and t he | ongi ssinus nuscl e and
specifically over the left side nore so than
the right. There is no atrophy of

fascicul ati ons noted on his exam nati on.

After exam ning the claimnt and review ng the

di agnostic findings, Dr. Ward concl uded that the

claimant’s pain was the result of “synptomatic torsiona

dystonia.”
“dyst oni a”

expl ai ned

Dorland’ s Medical Dictionary defines
as “disordered tonicity of muscle.” As

by Dr. Ward, this resulted fromthe clai mant

altering his posture as a neans to conpensate after his
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| ow back injury. In order to address this condition, Dr.
Ward recommended i nj ections of Marcai ne and Bot ul i num
Toxin. On Cctober 21, 2004, Dr. Ward adm ni stered

bi | ateral Marcai ne chenodenervation injections, from

whi ch the cl ai mant received no benefit. In his procedure
report of that date Dr. Ward specifically stated:

Post Injection Findings: M. WIIlians had no
benefit fromhis injections on this date.
There has not been a single instance in which
injections carried out of this variety has not
assisted in a patient’s pain. It can be

t herefore assuned that there can be no organic
cause of his pain, and in fact after further
observation the patient noticed dramatic pain
behavi or which correlated highly with positive
Waddel | si gns.

Conclusion: No organically identified injury
and/ or condition in which synptons in the
variety of injuries conplained of by the
patient can be substantiated. He is at maxi num

nmedi cal inprovenent. | do not have any
expl anation for her (sic) patient’s conplaints
of pain, however, | can categorically indicate

that there are no findings present on this

date to substantiate his claim He has been

rel eased back to work full duty.

After being released by Dr. Ward, the clai mant
returned to Dr. Moody' s office with continued pain
conplaints. Dr. Mody ordered a full body scan and
referred the claimant to Dr. Patrick Chan, a
Neur osurgeon in Searcy.

The issue for determ nation is whether the

respondents controverted the claimant’s entitlenment to
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addi tional nedical treatnent when the clai mant returned
to Dr. Mbody after being released by Dr. Wrd. The
record clearly indicates that the claimant was granted a
one-time change of physician by the Medical Cost
Cont ai nnent Di vision of the Comm ssion. The mgjority
finds that the respondents controverted the claimafter
the claimant was rel eased by Dr. Ward thereby rendering
t he change of physician rules noot. However, as noted by
the respondents the treatnment the claimant received
after he was released by Dr. Ward was unaut hori zed
medi cal treatnent and therefore, it is not the
responsibility of the respondents.

The record is silent with regard to any
evi dence of controversion. The respondents have
consi stently contended that the they have provided the
claimant with all appropriate benefits to which he is
entitled. The respondents paid both indemity and
medi cal benefits until such tine as the clai mant was
rel eased at maxi mum nedi cal inprovenent by his
aut hori zed treating physician, Dr. Ward, on Cctober 21,
2004. There is no evidence in the record that Dr. Ward
refused to see the cl aimant anynore, |eaving the
claimant without a treating physician, or that the

respondents refused to pay for any additional authorized
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medical treatnent. On the contrary, the clai mant never
provi ded the respondents an opportunity to controvert

aut hori zed nedi cal treatnent. The clai mant never
attenpted to treat wwth Dr. Ward again or to even seek a
referral fromDr. Ward. Rather the claimant ran back to
his famly physician at the first opportunity and
obt ai ned nore sanples of nedication. Failure to pay for
unaut hori zed nedi cal treatnment has never ampunted to
controversion of a claim Controversion is a question of
fact to be determned fromthe circunstances of each

particul ar case. New Hanpshire Ins. Co. v. Logan, 13

Ark. App. 116, 680 S.wW2d 720 (1984). The nere failure
to pay conpensation benefits, in itself, does not

necessarily amount to controversion. Revere Copper &

Brass, Inc. v. Talley, 7 Ark. App. 234, 647 S.W2d 477

(1983). Likew se, controversion may not be found where
t he respondent accepts its conpensability but del ays
paynent in a reasonable attenpt to investigate the

extent of the claimant’s disability. Horseshoe Bend v.

Sosa, 259 Ark. 267, 532 S.W2d 182 (1976); Hanrick v.

The Col son Conpany, 271 Ark. 740, 610 S.W2d 281 (Ark.

App. 1981). However, assuming a position which requires
an injured enployee to retain an attorney so that the

enpl oyee’ s rights are protected may constitute
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controversion. Turner v. Tradew nds |Inn, 267 Ark. 861,

592 S.W2d 454 (1980).

G ven the absence of any evi dence regarding
t he respondents all eged controversion of this claim the
Adm ni strative Law Judge inquired of counsel for
respondents whet her he [the Admi nistrative Law Judge]
understood correctly that the respondents were not going
to pay for any nore nedical treatnent after Cctober 21,
2004, to which counsel responded in the affirmtive.
This is not an adm ssion of controversion. Rather, it is
a clear statenent of fact. The respondents were not
going to pay for the treatnent the claimnt received
after Cctober 21, 2004, because such treatnment was not
adm nistered by the claimant’s authorized treating
physi cian. This explanation is clear in counsel for
respondents expl anation to the Conm ssion on page 31 of
the record wherein she expl ained the chain of physicians
and specifically stated; “....So it is our position that
after Doctor Ward rel eased himin Cctober of 2004, his
return visits to Doctor Mody were unauthorized visits.
In conjunction with that, it is our position that the
had heal ed as of August of 2004 fromhis tenporary

aggravation of his pre-existing condition....”
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Accordi ngly, absent any evidence that the
respondents controverted the claimant’s entitlenent to
aut hori zed nedical treatnent, it is error as a matter of
law to find that respondents are |iable for the
claimant’ s unaut horized nedical treatnment. Therefore,
the treatnent provided by Dr. Mdody and Dr. Chan after
Cct ober 21, 2004, should be at the clainmant’s expense.
See. A C A 8 11-9-514(b); Gaston v. Watson Chapel

School District, Full Comm ssion Opinion filed February

16, 2005 (F207885).
According to those reasons set forth herein,
respectfully concur, in part with, and dissent in part

fromthe majority opinion

KAREN H. MKI NNEY, Conmm ssi oner



