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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F408400    

SYLVIA WHITMAN,
EMPLOYEE                                CLAIMANT

WAL-MART ASSOCIATES, INC., 
EMPLOYER                                RESPONDENT 

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER                       RESPONDENT 
     

OPINION FILED JULY 7, 2006

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS NEBBEN,
Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and claimant cross appeals an

opinion and order of the Administrative Law Judge filed

December 16, 2005.  In said order, the Administrative

Law Judge made the following findings of fact and

conclusions of law:

1.  The Arkansas Workers’ Compensation
Commission has jurisdiction of this claim.

2.  On July 28, 2004, the relationship of
employee-employer-carrier existed between the
parties.
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3.  The claimant is entitled to a compensation
rate of $368.00 for temporary total disability
and $276.00 for permanent partial disability.

4.  The claimant has proven by a preponderance
of the evidence that she sustained a left
shoulder injury while working for the
respondent on July 28, 2004.

5.  The claimant has failed to prove by a
preponderance of the evidence that she
sustained a compensable neck injury while
working for the respondent on July 28, 2004.

6.  The respondents should pay for all
reasonable and necessary medical treatment for
this claimant’s compensable left shoulder
problems.

7.  The claimant would be entitled to
temporary total disability from August 31,
2004, through November 3, 2004.  As discussed
above, the claimant has testified that she
received short term disability during this
period of time and if her short term
disability is less than what her temporary
total disability rate is, she would be
entitled to the difference between what her
temporary total disability should be and what
she actually received in short term disability
benefits.  I find that the claimant has failed
to prove by a preponderance of the evidence
that she is entitled to temporary total
disability subsequent to November 3, 2004.

8.  The respondents have controverted this
claim in its entirety.

9.  The claimant’s attorney is entitled to the
maximum statutory attorney’s fee based on the
amount of temporary total disability this
claimant should have received from August 31,
2004, through November 3, 2004.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
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Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the December 16, 2005 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing in part on this appeal before the

Full Commission, claimant's attorney is hereby awarded
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an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

               
Commissioner Turner concurs and dissents without
opinion.

CONCURRING AND DISSENTING OPINION

          I must concur, in part, and dissent without

opinion, in part, from the majority opinion. 

Specifically, I concur in the majority’s finding that

the claimant proved by a preponderance of the evidence

that she sustained a left shoulder injury while working

for the respondent on July 28, 2004.  However, I must

respectfully dissent without opinion from the majority’s

opinion that the claimant failed to prove by a

preponderance of the evidence that she sustained a

compensable neck injury while working for the respondent

on July 28, 2004.

          Accordingly, I concur, in part, and dissent

without opinion, in part.

______________________________
SHELBY W. TURNER, Commissioner
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Commissioner McKinney concurs, in part and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and

dissent, in part, from the majority opinion.

Specifically, I concur in the majority’s finding that

the claimant failed to prove by a preponderance of the

evidence that she sustained a compensable neck injury

while working for the respondent employer on July 28,

2004. However, I must respectfully dissent from the

majority’s opinion finding that the claimant proved by a

preponderance of the evidence that she sustained a left

shoulder injury while working for the respondent on July

28, 2004. In my opinion, the claimant has failed to meet

her burden of proof.

          The claimant previously had problems with her

right shoulder. In 2003, the claimant was diagnosed with

an AC arthropathy by Dr. Raye Mitchell, who performed

surgery on the claimant’s right shoulder on July 21,

2003. Medical evidence with respect to the claimant’s

left shoulder demonstrates that the claimant had the

same degenerative joint problems that she had in her

right shoulder. The medical records of Dr. Mitchell

state that the claimant was diagnosed as having

degenerative changes with markedly arthritic AC joint.
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In the operation report, Dr. Mitchell noted that the

claimant “is back now for left shoulder saying it feels

very similar to the way the right one did.” Under cross

examination, the claimant denied this statement.

However, the medical evidence speaks for itself.

          Dr. Mitchell performed a shoulder surgery on

the claimant on September 13, 2004. His surgery notes

indicate there were no full thickness tears and the AC

joint was noted to be degenerative and osteophyes were

removed. This is clearly evidence of degenerative

condition that pre-existed any incident that may or may

not have happened on July 28, 2004. Consequently, the

claimant cannot prove a causal connection between her

left shoulder problems and the degenerative problems

that she presently has had. Ark. Code Ann. §

11-9-102(4)(A)(i) (Repl. 2002) defines "compensable

injury" as "[a]n accidental injury causing internal or

external physical harm to the body ... arising out of

and in the course of employment and which requires

medical services or results in disability or death. An

injury is `accidental' only if it is caused by a

specific incident and is identifiable by time and place

of occurrence." Wal-Mart Stores, Inc. v. Westbrook, 77

Ark. App. 167, 72 S.W.3d 889 (2002). The phrase "arising
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out of the employment refers to the origin or cause of

the accident," so the employee was required to show that

a causal connection existed between the injury and his

employment. Gerber Products v. McDonald, 15 Ark. App.

226, 691 S.W.2d 879 (1985). An injury occurs "'in the

course of employment' when it occurs within the time and

space boundaries of the employment, while the employee

is carrying out the employer's purpose, or advancing the

employer's interest directly or indirectly." City of El

Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987). 

          In my opinion the claimant cannot prove that

the problems she has with her left shoulder are related

to her employment. Therefore, for all the reasons set

forth herein, I must respectfully dissent from the

majority’s opinion affirming the award of benefits for a

left shoulder injury. 

          Accordingly, I must also concur in part and

dissent in part. 

                       __________________________________
                     KAREN H. McKINNEY, Commissioner 
  


