BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAIM NO. F301504
BARRY WARD,
EMPLOYEE CLAI MANT

H CKORY SPRI NGS MFG. CO.,
EMPLOYER RESPONDENT

LI BERTY MJTUAL | NSURANCE CO. ,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED MARCH 22, 2006

Upon review before the FULL COUM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE M CHAEL HAMBY,
Attorney at Law, G eenwood, Arkansas.

Respondents represented by the HONORABLE JAMES ARNCLD, |1
Attorney at Law, Fort Smth, Arkansas.

Deci si on of Administrative Law Judge: Reversed.

OPI NI ON _AND ORDER

The cl ai mant appeals an adm nistrative | aw judge’s
opinion filed August 30, 2005. The administrative |aw judge
found, anong other things, that the claimant’s injury was
substantially occasioned by the use of illegal drugs. After
reviewing the entire record de novo, the Full Conmm ssion
reverses the opinion of the admnistrative |aw judge. The
Ful | Comm ssion finds that the clainmant proved by a
preponder ance of the evidence that illegal drugs did not

substantially occasion the accident. W therefore find that
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t he cl ai mant proved he sustained a conpensable injury, and
that the claimant proved he was entitled to reasonably
necessary nedi cal treatnent and tenporary total disability
conpensati on.

. H STORY

The testinony of Barry K Ward, age 50, indicated that
he began working for Hickory Springs Mnufacturing Conpany
in about 2001. M. Ward testified that he was a machine
operator for the respondent-enployer. Vern Hanna testified
t hat he had been enployed with the respondents for 10 years.
M. Hanna testified that he had “incidental contact” with
the claimant at work, and that he had never suspected the
cl ai mant was under the influence of an illegal drug.

The parties stipulated that the enploynent relationship
exi sted on February 4, 2003. The claimant testified that he
arrived at work that day at about 5:30 a.m and that he took
a 30 mnute lunch break at noon. The claimant testified
regardi ng an acci dent which he said occurred at about 2
p.m, near the end of his shift:

Q Tell us what happened.
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A. | was adjusting a little trailing bar on the
top that sonebody had made and put on the machine
that kept vibrating out, and it was in between
runs, fixing to change fromone job to another,
and | eaned over to slide this bar forward and it
got ny shirt, pants, and not really sure what
happened.

Q Had you adjusted the machine |ike this before?

A. Every tine that it started sliding out. It
wasn’t anything that |I hadn’t been doing.

Q And did you see other people operate the
machi ne do the same thing?

A. Not really because when | took the job, the
one guy had quit and | got - bidded on the job and
took the job, and the line I was on, which was the
other line, you can't really see that nuch if

you' re doing your job over on the other Iline.

Q How |l ong had you been doing this particular
j ob before you were hurt?

A. Five or six nonths.

Q Had anybody trained you on how to use the
machi ne and adjust this bar?

A. Well, there was never any telling me howto
adj ust this bar because it was one of those that
only when you're running |ight pipe, that when it
went through the deburr and start bouncing, and
this was to prevent it fromslipping the pipe out
into the work area.

The clainmant testified on cross-exan nation:

Q Now, let’'s talk about the operation of this
particul ar piece of machinery. The teeth of
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machi nery or the part of the machine that your
cl ot hing becane entangled in is a hexagonal or
oct agonal shaped rotating bar; is that correct?

A. Yes.

Q And this bar is not a high speed rotating bar?
| mean it doesn’'t turn at a thousand r.p.m’s or
anything like that?

A.  No.
Q It rotates slowy; is that correct?

A Wll, fairly slowy, depending on the |length
of pipe that you' re running and the type pipe.

Q But it rotates in such a manner that you can
actually see the sides of the bar turning; is that
correct? It’s not turning so quickly that it’s
just a blur?

A No...

Q Your clothing touched or cane in contact with
that bar as it was rotating and basically, your

cl ot hi ng wound up and becane entangled in that
bar; is that correct?

A Yes...

Q And you were involved in a procedure that is
set up when you’' re changing fromone size pipe to
anot her ?

A.  Yeah.

Q The machine is not supposed to be operating
when you're doing that, is it?
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A. Well, when you re already set up and ready to
go, usually you ve got the machine sitting there
running - as it was put by one person there, if
you shut the notors on and off, it burns the
nmotors up quickly.

Q W told you that?
A. Bruce Rowe.

Q Well, you were not only setting the nmachi ne
up, but sonething had cone | oose or was out of
pl ace; is that correct?

A Yes.

Q There is a safety procedure in effect that was
in effect at that tinme, which indicated, did it
not, that when you were doing any type of
adjustnment to the machine, the machine is to be
turned of f?

A. Well, there again, that is one of those that -
Q Yes or no?

A. Yes, theory says that - or rules say that,

yes, it should have been turned off, but when it’s
a procedure that you reach over there and you
slide it up and you ve done that since you ve been
on the machi ne because it kept noving back. It’s
called getting confortable in a job, is ny
recollection of that I would call it. You know,
you' re just used to just - and it’s done.

Vern Hanna testified that he did not see the accident,
but that he ran to help the claimnt after he heard the

claimant yell. M. Hanna testified, “after we stopped the



Ward - F301504 6

machine, it tore all his clothes off, you know, and he
turned and went to the bathrooni.]”

Bruce Rowe testified that he had been enpl oyed with the
respondents for about 19 years, and that had been the
claimant’s “lead man.” M. Rowe testified on direct:

Q And the Haven, is that the nmachi ne he was
I njured on?

A Yes.

Q Didyou train himon that machi ne?

A.  Yes.

Q Tell nme what your training involved. Wuld
you stand there with himand run it for a day or
two or what?

A.  You show them how to start it and stop it and
everything, and all the basics to it, and then he
nore or less runs it and if he has probl ens, why,
you go help him You can’t just show him
everything all at one tinme. They' re pretty
basically on theirselves over there...

Q Are you famliar with the bar that was
responsi ble for his injury?

A.  Yes.
Q Have you ran that nmachi ne before?

A. Yes, | have.
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Q And did that bar kind of vibrate back and
forth if you run lighter pipe? Did you notice it
doi ng that before?

A. The bar doesn’t, no. That bar is solid....The
brushes npve around.

Q Wiat do you do whenever they start noving
around |ike that?

A. Most of the tinme, depending on what tubes

you’' re running, you don’t worry about it. It
usually only goes so far and stops....If you' re on
lighter stuff, then if you ain’t got them brushes
over your tube, then your brush - your tube wll

vi br at e.

Q So what do you do then?

A.  You ve got to get your brush put back into
pl ace.

Q How do you do that?
You have to push it back in there.
Reach up and slide it back over?

Yes.

o >» O »

. You don’t turn the machine off and wait for it
to quit running and then nove it back and then
turn the machi ne back on and start running the
parts?

A.  You' re supposed to, but hardly anybody ever
does.

. During the tinme that you have worked with him
in both departnents, have you ever came up on him
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during the ten visits a day and suspi ci oned that
he was under the influence of drugs or al cohol?

A. No, | couldn't tell....As far as | know, he
wasn't.

Q Have you been around people that have been
under the influence?

A. Yes, | have.
Q O nmarijuana?
A.  Yes, | have.

Q And what do you usually notice about themthat
you can tell they’ re under the influence?

A. You can usually tell by red eyes, and they're
usual |y just noping around and stuff....

Q If you suspected sonebody was under the
i nfluence of marijuana or any other drug, what
woul d you do?

A |’"d send them hone. ..

Q Do you renenber talking to himor having any
contact with himthat day?

A. No, | don't.

Q Wien did you becone aware that he had been
i nvol ved in an accident?

A. Just right after it happened. | wal ked out
there right after they got the machi ne shut
off....Barry was standi ng there and Vern was
standing there and | knew sonet hi ng was w ong, and
| seen Barry’s clothes not on himand |I knew
somet hi ng was w ong.
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M. Rowe agreed on cross-exam nation that there was a
“kill switch” on the nmachine, stating, “The main purpose is
it’s an energency stop and if sonething goes wong, you can
hit it and the machine will stop instantly.” M. Rowe
testified on cross-exam nation:

Q How far away was the kill switch from where
Barry was entangled in the machi ne?

A. Probably within two foot.
Q Could he have reached it with his hand as -

A. Yes, he coul d.

Q - he was standing there being entangled in the
machi ne?
A.  Yes.

Q Wuld this injury have occurred if Barry had
st opped the nachi ne before he started adjusting
t he brace?

A. No, it wouldn’t have....

Q If you shut the machi ne down, the bar stops
rotating; is that correct?

A. That’'s correct....

Q This is not the type of rotating bar that’s
going to get you so quickly that you can’t get
away fromit, is it?

A.  Not normally.
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Q Okay. You've got to basically |Iean up agai nst
the thing and stand there while the machine
continues to run; isn't that correct?

A. That’s correct.

Q And that’s what he had to do in order for this
injury to have occurred?

A. That's correct....

Q \What was his deneanor like after this injury
occurred?

A. He was calm just |ike nothing had happened.

The parties stipulated that the claimant sustained an
infjury to his penis and groin area on February 4, 2003. A
physi ci an assessed “degloving injury of the genitalia” on
February 4, 2003. The cl ai mant subsequentl|y underwent
surgery.

The record indicates that Chad Keever wote the
foll owi ng on a Supervisor’s Accident Investigation Report,
dated February 5, 2003: “Enpl oyee was adjusting tube hold
down on the Haven debur machi ne, when his clothing becane
“wound up’ in the conveyor drive shaft, pulling his clothing
fromhis body and tearing flesh fromhis genital area.” M.
Keever wote on the Report follow ng Corrective Action:

“Insist that every enpl oyee foll ows the Lockout/ Tagout
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procedure and wait for all noving parts to stop, before
adjusting, repairing, or setting-up the equipnent.”

The parties stipulated that the respondents provided
“sonme benefits in the formof nedical expenses.”

On February 7, 2003, the claimant authorized a post-
accident drug test.

The record contains a Confidential Test Report dated
February 12, 2003. The Report indicated that the Drug Test
Result for Barry Keith Ward was “Positive.” The Coll ect
Dat e was February 7, 2003. The Report indicated that the
claimant tested Positive for Cannabi noids and Opi ates. For
Cannabi noi ds the Report indicated, “45 ng/m;” for Morphine,
“4642ng/ m . "

The claimant testified on direct:

Q You are aware of the results of that test cane
back positive for cannabi noi ds?

A. Yes.

Q And at the tinme this injury happened, had you
snoked any marijuana wi thin 24 hours?

A No, | hadn't....

Q When was the last tinme that you snoked
marijuana prior to this accident, if you recall?



Ward - F301504 12

A.  Somewhere around nine to eleven days. | think
that’ s what ny deposition says.

Q Do you snoke marijuana on a regul ar basis?
A, No.

Dr. Janmes E. Kelly, IIl returned the claimant to
restricted work on March 17, 2003. Dr. Kelly indicated that
the restrictions would be in effect for six weeks.

A urol ogi st indicated on March 18, 2003 that the
claimant could return to work on April 2, 2003.

Dr. Kelly noted during an April 28, 2003 foll ow up
visit, “He certainly had a significant anmount of torqueing
on the | ower back and may actually have a back injury that
may need to be delt (sic) with. | wll certainly be | ooking
at this in the future....In the nmeantime we will release him
back to regular work duties.”

Dr. Thomas E. Cheyne exami ned the claimnt on May 1
2003 and noted the follow ng: “X-rays of the |unbar spine
indicate mld to noderate degenerative change prinmarily at
the L4-5 level, but no acute findings. X-rays of the
thoracic spine indicate mld to noderate degenerative

change.” Dr. Cheyne’s inpression was, “Acute |unbar and
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thoracic strain with nyofascitis with a possibility of
| unbar radicul opathy.” Dr. Cheyne indicated that the
claimant could return to restricted work on May 5, 2003.

A Form AR-E, Enployer’s Suppl enental Report, indicated
that the claimnt began losing time fromwrk on February 5,
2003, and that he returned to work on May 5, 2003.

The claimant testified that he returned to work “for
about three hours” and afterward, “they told ne | was pretty
much suspended from work.”

A lunbar spine MRI was taken on May 7, 2003, with the
foll ow ng inpression:

1. Left paracentral disc herniation at the L5-S1
| evel which may contact the left S1 nerve root and
the left lateral recess. No significant central
stenosis. Cinical correlation.

2. MId diffuse bulge L5-S1 |evel.

3. Hypertrophic degenerative changes of the
facets.

Dr. J. Mchael Standefer, a neurosurgeon, eval uated the
cl ai mant on June 3, 2003. Dr. Standefer stated, “lI would
advi se continued conservative care. No surgical |esions are

identifiable. El ectromyography shoul d be undertaken to nore

fully and conplete evaluate his problens and in addition to
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this he should be seen by a gastrointestinal specialist for
eval uati on of his abdom nal conplaints.”

Pat Meek, a Licensed Practical Nurse with Cccupati onal
Medi cal Services, wote the follow ng on August 22, 2003:

|, Pat Meek, was notified by Hi ckory Springs on
February 6, 2003 to collect a post-accident drug
screen on Barry Keith Ward, accident date February
4, 2003. | was inforned Barry was in surgery on
the 6'" so the drug screen was del ayed unti |
February 7, 2003. The specinmen had to be
collected fromhis Foley catheter. | had Peggy
Ward, Barry Ward's sister-in-law, who is an

enpl oyee at Sparks Hospital to go with ne to

wi tness the collection. This was explained to
Barry and he was agreeable to this. Barry
initialed the tanper proof |abel on the specinen
bottl e and signed the consent and the chai n-of -
custody form Notation was made in the remarks on
the COC formthat this was collected fromthe
Fol ey catheter and w tnessed by Peggy Ward.

Speci nen was sent via Air Borne Express to

Keyst one Laboratories, Inc in Asheville, NC.  The
results of the test were sent to Hickory Springs
by Keystone Lab.

A pre-hearing order was filed on Septenber 16, 2003.
The cl ai mant contended that he sustained “an acci dental
injury in the course of his enploynent on February 4, 2003.
The injury consisted of a degloving of the groin area;
spinal and gastrointestinal injuries. As a result of the

injuries the claimant is entitled to the award of nedi cal
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benefits; tenporary total disability fromthe date of the
injury through a date yet to be determ ned; and attorney’s
fees.”

The respondents contended that the claimant “did not
sustain a conpensable injury in the accident of February 4,
2003, wi thout waiving other defenses, and the respondents
will contend that the claimant’s accident was substantially
occasioned by the use of illicit drugs.”

The parties agreed to litigate the foll ow ng issues:

1. Wiether the injuries to the claimnt’s penis
and groin area on February 4, 2003, represent
conpensabl e injuries.

2. \Wether the clainmnt also sustained
conpensabl e injuries to his spine and
gastrointestinal systemon February 4, 2003.

3. The claimant’s entitlenent to the paynent of
medi cal expenses, tenporary total disability
benefits from February 5, 2003 through a date yet
to be determ ned, and an appropriate attorney’s
fee.

Dr. Randall Carson wote on July 19, 2004, “I have
reviewed the drug screen results dated 2/7/03. The test was
positive for opiates, which could be prescribed nedicati on.
The screen is also positive for cannabi noi ds
(marijuana/ THC). This could be legitimzed only with a

prescription for Marinol (dronabinol), which is a
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prescription cannabinoid. This nedication is used in Al DS

pati ents and chenot herapy patients to try to help with side

effects of the chenotherapy drugs.”

Kim Edward Light, Ph.D., prepared a report for the

claimant’ s attorney on August 15, 2004. Dr. Light stated in

part:

The report provided by Wl fepata (1tem Ab)
regarding the urine sanple attached to Chain of
COC- V33125 indicated that the urine sanple was
positive for cannabi noids and opiates with
qguantitative cannabinoid | evels of 45 ng/m and
nor phi ne | evel of 4642 ng/m . In addition, this
report from(sic) indicates that no Medical Review
O ficer report was provided.

In my opinion this report of a 45 ng/n
cannabi noi d concentration can not, and should not,
be considered accurate or valid for used (sic) to
I ndi cate any reasonabl e causati on or associ ation
with the accident leading to M. Ward’s injuries
of February 4, 2003. Specific points of concern
that result in ny opinion are listed in the
fol | owi ng paragraphs.

The sanple was col |l ected on February 7, 2003 sone
72 hours after the injury. The sanple was not
collected directly fromM. Ward' s body. He had
been cat heterized using a Foley catheter which is
a tube inserted through the urethra into the

bl adder and connected to a collection bag attached
to the side of the bed. The collection bag was

t he source of the urine collected under COC
V033125 and does not in any manner represent a
secure container. There is no indication of when
or how often the bag had been enptied by nedical



Ward - F301504 17

personnel. It is thus likely that several people
had access to this bag and had been involved in
enptying the bag over the course of the three day
hospitalization. As a result, no assertion is
possi bl e that an outside party could not have
tanpered with this collection bag unbeknownst

to M. Ward or other involved personnel...

During the tinme between the injury and the urine
sanpl e collection, M. Ward experienced a severe
| evel of trauma that resulted in two surgica
procedures and three days of hospitalization.
This time included treatment with various drugs,
adm ni stration of intravenous fluids, and
alterations to his physiological and netabolic
state in a highly variable and unpredictable
manner. There is a significant possibility that
the adm ni stered drugs and fluids substantially
interfered with the netabolismand processing of
any THC (active ingredient of marijuana) wthin
M. Ward' s body to the point that no
interpretation to a reasonabl e degree of nedica
certainty is possible...

The parties deposed Pat Meek on Decenber 8, 2004. M.
Meek credibly testified regarding her collection of a urine
speci nen fromthe claimant and rel ated chai n of custody
pr ocedur es.

The parties deposed Dr. Henry F. Simmons, Jr., a
medi cal toxicol ogist, on Decenber 16, 2004. The
respondents’ attorney questioned Dr. Simmons:

Q Wthout regard to the deposition of Pat Meek,

which Dr. Light did not have avail able to hi mwhen
he wote his report because her deposition hadn’'t
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been taken, but based upon the docunments that Dr.
Li ght and you reviewed is there any basis to
conclude from a nedi cal standpoint that her
readi ng on the tenperature was fal se?

A. No. | saw no reason what soever to question
that....

Q Was there anything about Pat Meek’s collection
process as she described in her Decenber 8, 2004,
deposition which concerned you froma standpoi nt
of the validity of the test results thenmsel ves?

A. No, sir. | did not have any probl em

what soever with allowing fresh urine to drain into
the bag and then draining that urine fromthe bag
into the specinen cup as she described. It would
be sheer speculation to assune that the catheter,
the bag or the cup were adulterated with THC

net abolites....

Q Was one of the docunents that you reviewed the
transcript of M. VWard' s deposition?

A. | read several pages of his deposition that
wer e provi ded.

Q And did he outline marijuana usage prior to
the tinme the drug speci nen was col |l ected?

A. Yes, he did.

Q So in the absence of the drug Marinol or any
hi story of the consunption of huge quantities of
henp seed oil, what do you believe to be the
source of any cannabi noids that woul d have been
found in the testing of the urine specinen that
Pat Meek took?
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A Well, I think it’s far nore likely than not
that the positive test is a result of consunption
of marij uana.

Q That would be consistent with his testinony?

A. It would, although based on the tenporal

aspects of his testinony, I would have - and his
habits as described - | would not have expected
himto have still been positive for THC at the

cutoff levels used in this assay...

Q Do you have any concerns as a physician and a
t oxi col ogi st about the validity and reliability of
this test to establish that, at the tinme the urine
speci men was taken, cannabi noids were present in
M. Ward’'s systenf

A. No, froma nedical standpoint, | do not.

don’'t see any evidence that this gentleman

recei ved a nedication that woul d cause the test to
be positive for THC netabolites which were there,
were confirnmed as being there. | don’t

see anyt hing about the nature of trauma itself

t hat woul d cause his body to manufacture a

cannabi noid out of thin air. Furthernore, the
urine test itself also had a relatively high
concentration of opiates in it, specifically

nor phi ne, and of course as we know, this gentlenman
had been supplied with a patient-controlled

anest hesi a machi ne that basically pushed norphi ne
into his venous system Al that being the case,
there’s no nedical reason to question the validity
of the result....

Q So actually the presence of the opiates, the

fact that the drug test reveal ed the presence of

opiate in the urine specinen, is further evidence
that this was in fact M. Ward' s urine because

t hat was consistent with the nedications that he

had been adm nistered in the hospital?
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A. That’s right. Had there not been opiates in
the specinen, then | would certainly have told you
| ong ago that you should disregard this specinen.

A hearing was held on June 7, 2005. The cl ai mant
testified that he had not worked since the accident.

Mark Bryant testified that he was plant manager of the
respondent - enpl oyer’ s tube plant, and that he normally would
see the claimant “throughout the entire day, several tines.”
M. Bryant testified that he never suspected that the
cl ai mant was under the influence of drugs.

The adm nistrative | aw judge found, in pertinent part:

4. On February 4, 2003, the claimant sustained a
physical injury to his penis and groin area.

5. Any injuries sustained by the claimnt, as a
result of the specific incident or accident on
February 4, 2003, are expressly precluded from
constituting “conpensable injuries” by the

provi sions of Ark. Code Ann. 811-9-102(4)(B)(iv).
Specifically, the greater weight of the credible
evi dence establishes the presence of the ill egal
drug, marijuana, in the claimant’s body at the
time of the incident on February 4, 2003. Thus,
rai sing the rebuttabl e presunption that the
claimant’ s accident and resulting injuries were
substantially occasioned by his use of this
illegal drug. The claimnt has failed to prove by
the greater weight of the credible evidence that
his use of this illegal drug played no causal role
or only an insubstantial causal role in
occasioning the accident or resulting injuries.
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The adm nistrative | aw judge therefore deni ed and
di sm ssed the claim claimnt appeals to the Ful
Comm ssi on.

1. ADJUDI CATI ON

A. Conpensability

Ark. Code Ann. 811-9-102(4)(A) defines “conpensable
injury”:

(1) An accidental injury causing internal or
external physical harmto the body ... arising out
of and in the course of enploynent and which
requires nedical services or results in disability
or death. An injury is “accidental” only if it is
caused by a specific incident and is identifiable
by tinme and place of occurrence[.]

A conpensabl e injury nust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
8§11-9-102(4) (D). “Qnojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16).

(B) “Conpensabl e injury” does not include:
(itv)(a) Injury where the accident was
substantially occasi oned by the use of al cohol,
illegal drugs, or prescription drugs used in
contravention of physician s orders.

(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a
physician’s orders shall create a rebuttable
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presunption that the injury or accident was
substantially occasioned by the use of al cohol,
illegal drugs, or prescription drugs used in
contravention of physician' s orders.

(c) Every enployee is deened by his or her
performance of services to have inpliedly
consented to reasonabl e and responsi bl e testing by
properly trained nmedical or |aw enforcenent
personnel for the presence of any of the

af orenenti oned substances in the enpl oyee’ s body.
(d) An enpl oyee shall not be entitled to
conpensation unless it is proved by a

preponder ance of the evidence that the al cohol,
i1l egal drugs, or prescription drugs utilized in
contravention of the physician’s orders did not
substantially occasion the injury or accident.

1. Goin lInjury

The adm nistrative | aw judge found in the present
matter, “The claimant has failed to prove by the greater
wei ght of the credible evidence that his use of [marijuana]
pl ayed no causal role or only an insubstantial causal role
in occasioning the accident or resulting injuries.” The
Ful I Comm ssion reverses this finding.

The parties stipulated that the enploynent relationship
exi sted on February 4, 2003. Near the end of his shift at
wor k that day, the claimant was adjusting a “trailing bar”
on an industrial machine. The claimant’s clothing becane

caught in the machine, and as a result he sustained a
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degloving injury of the genitalia as docunented by the

medi cal records. The preponderance of evidence therefore
denonstrates that the clainmant sustained an acci dent al

i njury which caused physical harmto the body. The injury
arose out of and in the course of the claimant’s enpl oynent,
requi red nedi cal services, and was caused by a specific
incident identifiable by tinme and place of occurrence. The
cl ai mant al so established a conpensable injury by nedical
evi dence supported by objective findings.

A post-accident drug test was taken on February 7,
2003. The post-accident drug test, in the formof a urine
speci men taken fromthe clai mant, showed that the clai mant
tested positive for “cannabinoids.” The Full Comm ssion
assigns mnimal weight to the August 2004 report of Dr.

Li ght which attenpted to cast doubt on the collection
procedures for analyzing the claimant’s urine. W also
attach mnimal weight to Dr. Light’s subsequent deposition
testinmony in this regard. The purpose of establishing a
chain of custody is to prevent the introduction of physical
evi dence that has been tanpered with or is not authentic.

Newran v. State, 327 Ark. 339, 939 S.W2d 811 (1997). M nor
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uncertainties in the chain of custody are matters to be
argued by counsel, but they do not render the evidence

inadm ssible as a matter of law Crisco v. State, 328 Ark.

388, 943 S.W2d 582 (1997).

The Full Comm ssion attaches nore significant weight to
the credi bl e August 2003 report of Pat Meek, which docunent
carefully detailed the collection and chain of custody
procedures with regard to the claimant’s drug testing. W
al so attach significant weight to the credi ble testinony of
Dr. Simmons. Dr. Sinmons saw no reason to question the
chain of custody procedures or the authenticity of the
claimant’s drug screen. The evidence thus denonstrates that
the illegal drug marijuana was present in the claimnt’s
systemat the tinme of the February 4, 2003 acci dental
injury. The presence of marijuana in the claimant’s urine
created a rebuttable presunption that the clainmant’s
accidental injury was substantially occasioned by his use of
illegal drugs. Ark. Code Ann. 811-9-102(4)(B)(iv)(b);
Weaver v. \Witaker Furniture Co., 55 Ark. App. 400, 935

S.W2d 584 (1996).
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Therefore, the claimant shall not be entitled to
conpensation unless it is proved by a preponderance of the
evidence that illegal drugs did not substantially occasion
the accident. Ark. Code Ann. 811-9-102(4)(B)(iv)(d).

Whet her the rebuttable presunption is overcone by the
evidence is a question of fact for the Comm ssion to

determ ne. Wodall v. Hunnicutt Construction, 340 Ark. 377,

12 S.W3d 630 (2000). In the present matter, the Ful
Comm ssion finds that the claimant i ndeed proved t hat
illegal drugs did not substantially occasion the February 4,
2003 accidental injury. W note the testinony of Vern
Hanna, who never suspected that the clai mant was using an
illegal drug at work. The clainmant’s |ead man, Bruce Rowe,
never thought that the clai mant was under the influence of
marijuana. Mark Bryant, the respondent-enpl oyer’s plant
manager, never thought the clainmant may have been using
illegal drugs.

Mor eover, the preponderance of evidence does not
denonstrate that the February 4 2003 specific incident was
in any way the result of marijuana intoxication on the

claimant’s part. The claimant arguably shoul d have shut
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down the machine while performng the work-related duty

whi ch caused injury on February 4. The claimant testified,

t hough, that Bruce Rowe infornmed him®“if you shut the notors
on and off, it burns the notors up quickly.” M. Rowe
testified with regard to turning off the machine before
adjusting the tubes, “You re supposed to, but hardly anybody
ever does.” The Full Conmm ssion recogni zes Bruce Rowe’s
testinmony that a “kill switch” was just two feet away from
the claimant, and that the clai mant coul d have stopped the
machi ne at the nmonment his cl othes becane entangl ed.
Neverthel ess, there is sinply no evidence before us
indicating that the claimant’s failure to activate the “kill
swtch” was in any way related to marijuana intoxication
Additionally, we note M. Rowe’s testinony, “He was cal m
just like nothing had happened.” Any assertion that post-
acci dent “cal mess” on the claimant’s part was the result of
mari j uana usage woul d be based on conjecture and
specul ati on, which can never take the place of probative

evi dence. Dena Construction Co. v. Herndon, 264 Ark. 791,

575 S.W2d 155 (1979).
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The Full Comm ssion finds that the claimant proved by a
preponderance of the evidence that illegal drugs did not
substantially occasion the February 4, 2003 accident. The
Ful | Comm ssion therefore finds that the cl ai mant proved he
sust ai ned a conpensable injury pursuant to Ark. Code Ann.
811-9-102(4) (A (i) et seq

2. Back and Gastrointestinal System

The claimant alleges in his brief that he sustained
injuries to his back and gastrointestinal systemas a result
of the February 4, 2003 accident. The record does not
indicate that the clainmant sustained any injury as a result
of the accident, other than the degloving injury to his
genitalia. There was never any indication of a back injury
at the time of the claimant’s initial hospitalization. The
Full Comm ssion is aware of Dr. Kelly's April 2003 note, to
wit: “He certainly had a significant amount of torqueing on
the | ower back and may actually have a back injury that may
need to be delt (sic) with.” However, subsequent diagnostic
testing did not reveal a back injury. The lunbar MR taken
in May 2003 did not show an injury to the clainmant’s back.

W note Dr. Standefer’s interpretation of the |unbar MR
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where he stated, “No surgical lesions are identifiable.” W
note Dr. Standefer’s suggestion of a possible
gastrointestinal evaluation, but the record does not
indicate a gastrointestinal injury, and the claimant does
not ask for such an eval uation.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the claimant did not prove he
sust ai ned an accidental injury causing physical harmto his
back or gastrointestinal system Nor did the claimnt
establish such an injury to his back or gastrointestinal
system by nedi cal evidence supported by objective findings.
The claimant is not entitled to any worker’s conpensati on
benefits for his back or gastrointestinal system

B. Tenporary Disability

Tenporary total disability for unscheduled injuries is
that period within the healing period in which the enpl oyee

suffers a total incapacity to earn wages. Ark. State Hwy.

Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392 (1981).

One might argue that, because the clainmant sustained a
stipulated injury to his “penis and groin area,” the

Commi ssion rely on the standard for anal yzing tenporary
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di sability pursuant to scheduled injuries. See, Ark. Code
Ann. 811-9-521(a)(17). An injured enpl oyee who has suffered
a scheduled injury is to receive tenporary total disability
conpensation during his healing period or until he returns
to work, regardl ess of whether he has denonstrated that he
is actually incapacitated from earni ng wages. Weeler

Constr. Co. v. Arnmstrong, 73 Ark. App. 146, 41 S.W3d 822

(2001). We can find no published cases di scussing whet her
or not the instant claimant’s injury falls within the
statutory schedul e.

In any event, the Full Comm ssion finds that the
cl ai mant proved he was entitled to tenporary tota
di sability conpensation from February 5, 2003 through Apri
21, 2003. The claimnt sustained a conpensable injury near
the end of his shift on February 4, 2003. The claimant’s
heal i ng period thus began on February 4, 2003, and he was
unabl e to work begi nning February 5, 2003. Dr. Kelly
indicated that the claimnt could return to regular duty
begi nning April 21, 2003. The preponderance of evidence in
the present matter therefore indicates that the claimant’s

heal ing period for his conpensable injury ended no | ater
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than April 21, 2003. The claimant woul d therefore not be
entitled to tenporary total disability after April 21, 2003,
whet her the claimant’s injury was schedul ed or unschedul ed.
We are aware that the claimant worked “for about three
hours” on May 5, 2003. The record indicates, however, that
the claimant’s di sm ssal subsequent to that tinme was based
on his refusal to submt to additional drug screening rather
than an inability to performrestricted work duties.

Based our de novo review of the entire record, the Ful
Comm ssion finds that the claimant proved by a preponderance
of the evidence that illegal drugs did not substantially
occasi on the accident occurring February 4, 2003. The Ful
Commi ssion finds that the claimant proved he sustained a
conpensabl e injury on February 4, 2003, nanely a “degl ovi ng
injury of the genitalia” on that date. W find that the
cl ai mant proved he was entitled to reasonably necessary
medi cal treatnent provided in connection with his
conpensabl e injury. The claimant did not prove he sustai ned
a conpensable injury to his back or gastrointestinal system
The clai mant proved he was entitled to tenporary total

di sability conpensation from February 5, 2003 until My 5,
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2003. The Full Conm ssion therefore reverses the opinion of
the adm nistrative |aw judge. The claimant’s attorney is
entitled to fees for |egal services pursuant to Ark. Code
Ann. 811-9-715(Repl. 2002). For prevailing on appeal to the
Ful | Comm ssion, the claimant’s attorney is entitled to an
additional fee of five hundred dollars ($500), pursuant to
Ark. Code Ann. 811-9-521(b)(2)(Repl. 2002).

T IS SO ORDERED

OLAN W REEVES, Chairnman

Conmi ssi oner Turner concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| respectfully concur in part and dissent in part

fromthe Majority decision. Specifically, |I concur with the
Majority’s finding that the claimant sustai ned a conpensabl e
injury to his groin area and that the injury was not
substantially occasi oned by the use of illegal drugs.
However, | nust respectfully dissent fromthe portion of the
decision finding that the claimnt did not sustain a

conpensabl e back or gastrointestinal injury.
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The Majority opines that the claimant did not show

objective findings illustrating a conpensabl e back injury.
In making this finding the Majority notes that the clai mant
did not report a back injury at the tine of the injury.
They further note that subsequent testing did not show a
back injury and conclude that a May 2003 MRl did not show
any injury to the claimnt’s back.

In my opinion, these findings overl ook the nedical
records indicating that the claimant sustained a back injury
t hat was substantiated by objective findings. Specifically,
| find that the claimant’s MRl showed that he suffered from
a herniated disc. Furthernore, the claimant’s treating
physi ci an opined that the claimant’s work-related injury was
t he cause of that condition.

The Majority opines that because the clainmnt did
not imrediately present wwth a back injury, he did not
sustain one. In ny opinion, the clainmnt provided credible
testinmony that he told the workers’ conpensation nurse that
hi s back was hurting as his pain nedication was reduced.
Additionally, | note that as early as April 28, 2003, there

are notations that the claimant was suffering from back
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problems. At that tinme Dr. Kelly noted that the clai mant
had a “significant ambunt of torqueing on the | ower back.”
Dr. Kelly also noted the possibility of a back injury to the
cl ai mant .

On May 1, 2003, the claimnt presented to Dr.
Cheyne with | ow back and m d-thoracic pain. The claimant
reported that he was suffering from nunbness in the
posterior portion of his thighs after sitting for a |ong
period of time. While x-rays perforned on May 1, 2003 only
showed degenerative changes to the claimnt’s |unbar and
t horacic spine, the claimnt was diagnosed with, “Acute
| unbar and thoracic strain with nyofascitis with a
possibility of lunbar radicul opathy.” He was placed on
Cel ebrex and was schedul ed to undergo an MRI. In ny
opi nion, the fact that the doctor believed it was plausible
for the claimant’s condition to occur after his work-rel ated
injury, in conjunction with the doctor’s diagnosis of the
cl ai mant having a strain, both bolster the clainmant’s
credibility that he suffered a back injury.

Further evidencing the claimant’s back injury is

the MRI performed on May 7, 2003. The report fromthe MR
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indicated that the claimant had a “left paracentral disc
herniation at the L5-S1 level into the |ateral recess which
may very well contact the left S1 nerve root.” The clai mant
was al so noted to have hypertrophi c degenerative changes of
the facets. Likewi se, a doctor’s note fromDr. Standefer
dated June 3, 2003, notes that the claimant suffered froma
disc protrusion at the L5 level. As the claimant coul d not
control the results of those tests, | find that the nedica
records show the cl ai mant had objective nedical findings
illustrating a back injury sustained when the machi ne caught
hi s cl ot hi ng.

Last, | note that the claimant’s chiropractor
believed the claimant’s condition was caused by his work-
related injury. In ny opinion, this corroborates the
opinion of Dr. Kelly that the claimant m ght have sustai ned
a back injury. On July 18, 2003, a note fromH C. Sl oat,
D.C., indicated that the clai mant conpl ai ned of headaches,
pain in the md back and neck, and in the | ow back after his
wor k-rel ated accident. The doctor opined, “Based on an
assessment of M. Ward' s history, along with his subjective

conpl aints, objective findings, radiographic anal yses, and
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other test results, it is evident froma standpoint of
medi cal certainty, that his current condition did result
fromthe type of injury/onset described in this report.”

In my opinion, this |language al so indicates that

the claimant suffered froman objective injury to his back.
The Comm ssion has the authority to resolve conflicting
evidence and this extends to nedical testinony. Foxx v.

Anerican Transp., 54 Ark. App. 115, 924 S.W2d 814 (1996).

Al t hough the Comm ssion is not bound by medical testinony,
it may not arbitrarily disregard any witnesses’s testinony.

Reeder v. Rheem Mg. Co., 38 Ark. App. 248, 832 S. W2d 505

(1992). The Commission is entitled to review the basis for
a doctor’s opinion in deciding the weight of the opinion.
Id. There is no requirenent that mnedical testinony be
expressly or solely based on objective findings, only that
the record contain supporting objective findings. Swift-

Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W2d 857

(1998). Further, a nedical opinion based solely upon
claimant’s history and own subjective belief that a nedical
condition is related to a conpensable injury is not a

substitute for credible evidence. Brewer v. Paragould
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Housi ng Authority, Full Conm ssion Opinion filed Jan. 22,

1996 (Cl aimNo. E417617). The Conmi ssion is not bound by a
doctor’s opinion which is based largely on facts related to
hi m by cl ai mant where there is no sufficient independent
know edge upon which to corroborate the clainmant’s claim

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S. W2d

402 (1983).

In this instance, the doctor opined that he was
basi ng his opinion based on multiple factors, including the
radi ographi ¢ anal yses, test results, and objective findings
that the claimant’s condition was caused by his work-rel ated
injury. Accordingly, | attach great weight to his opinion.

In conclusion, | find that the clai mant sustai ned
a conpensabl e back injury which was shown by objective
medi cal findings. While the claimant did not imredi ately
report back pain, he reported it shortly after his injury
and there is no other explanation in the record for why the
cl ai mant woul d have suffered a disc herniation. In ny
opi nion, the MR show ng that the claimant suffered froma
di sc herniation constitutes objective nedical proof of the

claimant’s injury. Further, in ny opinion, the nedical
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records, including those of Dr. Sloat and Dr. Kelley show
that the claimant’s injury was directly related to his work-
related injury. |In fact, Dr. Sloat’s opinion specifically
i ndi cates that he has concluded such and there is no nedical
opinion to the contrary.

For the aforenentioned reasons, | nust

respectfully concur in part and dissent in part.

SHELBY W TURNER, Conmi SSi oner

Comm ssi oner McKi nney concurs in part and dissents in part.

DI SSENTI NG OPI NI ON

| nmust respectfully concur in part with and

dissent in part fromthe majority opinion. | specifically
concur with the find that the claimant has failed to prove
by a preponderance of the evidence that he sustained an
injury to his back on February 4, 2003, when his clothing
and genitalia becane entangled in a nmachine. However, |

di ssent fromthe finding that the claimant has overcone the
presunption that his work related injury was substantially

occasioned by the use of illegal drugs. Based upon ny de
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novo review of the entire record, and w thout giving the
benefit of the doubt to either party, | find that the
claimant has failed to overcone this presunption. Therefore,
| find that the claimant’s injury is not conpensabl e
pursuant to A.C A 8 11-9-102(16) which specifically

excl udes from conpensability an injury that is substantially
occasioned by the use of illegal drugs. Subsection (b)
specifically provides that the presence of illegal drugs
shal|l create a rebuttable presunption that the injury was

substantially occasioned by the use of illegal drugs.

The majority has found that the clainmant tested
positive for “cannabinoids” thus giving rise to the
rebuttable presunption that his injury was substantially
occasi oned by the use of marijuana. In this regard, | nust
agree with the majority. However, in analyzing the evidence
the majority relies upon the testinony of Vern Hanna, Bruce
Rowe, and Mark Bryant to the extent that these gentlenen
testified that they never suspected the claimant of using an
illegal drug at work, or that they never suspected that the

cl ai mant was under the influence of marijuana. However, this
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general testinony is not relevant to the issue of whether at
the tinme of the injury the claimant was or was not under the
i nfluence of an illegal drug. None of these w tnesses could
recal |l any conversation or involvenent with the clai mant
prior to his injury on February 4, 2003. Thus, none of these
w tnesses of fer any evidence regardi ng whet her the cl ai mant
was, in fact, under the influence of an illegal substance at
the time of his injury. Mreover, while M. Rowe testified
that he had been around peopl e that have been under the

i nfluence of marijuana and that they usually have red eyes
and nope around, there is no evidence in the record that

M. Rowe is an expert in detection of marijuana usage or
that his past exposure to people who have used nmarijuana
fully educated himas to the effect marijuana can have on a
person. Furthernore, not one witness was able to testify as
to whether the clainmant had red eyes or was nopi ng around
prior to the injury as none of themcould recall any direct
observation of the claimant or of a conversation with the
claimant prior to his injury on February 4, 2003. Thus,

give no weight to the testinony of these gentlenen when

determ ni ng whet her the cl ai mant has overcone the
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presunption that his injury was substantially occasioned by
t he use of marijuana.

The majority has also found that the evidence does
not denonstrate that the claimant’s injury was the result of
marijuana intoxication. In this regard, | nust strenuously
di sagree. Although the claimant was not taught to turn the
machi ne of f when adjusting the tubes on his machine, and
“hardly anybody ever does” shut the nachi ne down when naki ng
such adjustnents, it is comon know edge that work on any
type of machinery is dangerous and that such machi nery
shoul d not be running when any part of the human body is to
conme in close contact. Mreover, even though it was
preval ent practice at this facility to di sobey basic safety
procedures, the clainmant’s actions of placing his body
wi thin such close contact so as to suffer a degloving injury
of his genitalia is, in and of itself, indicative of an
i npai red judgenent on behalf of the clainmant. Even nore
i mportant than the claimnt’s sensel ess | ack of judgenent in
getting too close to the nachine, was the claimnt’s sinple
failure to hit the kill switch and stop the machi ne when his

clothes first cane in contact with the rotating shaft. This
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| ack of judgenment |eads credence to the presunption that the
use of marijuana substantially occasioned the claimnt’s
injury. Contrary to the majority’s finding that there is no
evidence indicating that the claimant’s failure to activate
the kill switch was in any way related to marijuana
intoxication, | find that the claimnt’s slow response tine
which is a known consequence of marijuana intoxication
together with his failure to adequately assess his situation
and pronptly stop the machine prior to sustaining serious
injury is, in and of itself, sheer evidence of inpaired
j udgenent and i ntoxication.

Accordingly, | amnot persuaded that the clai mant
has presented sufficient evidence to overcone the

presunption that his injury of February 4, 2003, was

substantially occasioned by the use of illegal drugs.
Therefore, | respectfully dissent fromthis finding by the
maj ority.

KAREN H. MKI NNEY, Comm ssi oner



