BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAIM NO F206791

JI MW WALKER, EMPLOYEE CLAI MANT
FORT SM TH RIM & BOW EMPLOYER RESPONDENT
NATI ONAL TRUST | NSURANCE CO., CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

DEATH & PERVANENT TOTAL DI SABI LI TY
TRUST FUND RESPONDENT NO. 3

OPINION FILED NOVEMBER 14, 2006

Upon review before the FULL COW SSI ON, Little Rock, Pul aski
County, Arkansas.

Cl ai mant represented by HONORABLE EDDI E WALKER, JR.,
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Deci sion of Admi nistrative Law Judge: Affirmed, in part;
nodi fied, in part; and reversed, in part.

OPI Nl ON AND ORDER

Respondent no 1. and respondent no. 2 appeal a

deci sion by the Adm nistrative Law Judge filed Cctober 17,
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2005, making the follow ng findings of fact and concl usi ons
of |aw

1. The Arkansas Wrkers’ Conpensation
Comm ssion has jurisdiction of this
claim

2. On June 11, 2002, the relationship of
enpl oyee- enpl oyer-carrier existed
bet ween the parties.

3. On June 11, 2002, the claimnt earned
wages sufficient to entitle himto
weekl y conpensation benefits of $425.00
for total disability and $319.00 for
permanent partial disability.

4. On June 11, 2002, the clai mant
sust ai ned conpensable injuries to his
head, brain, and neck (cervical spine).
He subsequently experienced a
conpensabl e cardi ac consequence or
conplication, which included a
myocardi al infarction.

5. There is no dispute, at the present
tinme, over the paynent of nedi cal
expenses and all such expenses have or
are being paid.

6. There is no dispute, at the present
time, over the paynent of tenporary
total disability benefits and all such
benefits accruing to date have been
pai d.

7. The claimant’s healing period ended
by March 8, 2004.
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8. Although the respondents conmenced

t he paynent of permanent parti al
disability benefits on January 11, 2005
and continued the paynent of these
benefits through the date of hearing,

t he respondents have previously
controverted all permanent disability
benefits.

9. The claimant has sustained a

per manent physical inpairnent of 45%to
the body as a whole, as a result of the
effects of his conpensable injuries and
consequences of June 11, 2002. This

i ncl udes a permanent physical inpairnment
of 30%to the body as a whole for his
conpensabl e brain injury, a permanent
physi cal inmpairment of 5%to the body as
a whole for his conpensabl e cervica
injury, and a permanent physi cal

i npai rment of 10%to the body as a whol e
for his conpensabl e cardi ac consequence
(myocardial infarction).

10. At the tine of the claimant’s
conpensabl e injuries and consequences on
June 11, 2002, he was experiencing a

per manent physical inpairment of 50%to
the body as a whole. This pre-existing

i mpai rment was the result of his pre-

exi sting atherosclerotic heart disease
(coronary bl ockage), prior nyocardi al
infarction, and prior episodes of

unst abl e angi na.

11. The provisions of Ark. Code Ann.
811-9-525 are applicable to the present
claim In that, the claimant had

preexi sting inmpairnent at the tinme of
hi s conpensabl e injuries and
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consequences. Hi s conpensable injuries
and consequences resulted in additional
per manent inpairnment and disability. The
claimant’ s conbi ned i npairnments and
disabilities have resulted in permanent
total disability, which exceeds the

i mpai rment and disability resulting from
the last injury considered al one and of
itself. The claimant is entitled to
benefits under the Act for these

conbi ned i npairnents and disabilities.

12. Under Ark. Code Ann. 811-9-525, the
respondents are liable to the clai mant
for benefits equivalent to a pernanent
partial disability of 45%to the body as
a whol e. The Second Injury Fund of the
State of Arkansas is liable for any
remai ni ng benefits due the claimnt for
permanent total disability.

13. Ark. Code Ann. 811-9-502(b)(2) is

i napplicable to the present claimand
the Death & Permanent Total Disability
Trust Fund of the State of Arkansas has
no liability in this case.

14. The respondent enployer-carrier has
controverted the claimant’s entitl enment
to any permanent disability benefits
fromsaid respondents.

15. The Second Injury Fund of the State
of Arkansas has controverted the
claimant’s entitlement to any benefits
fromsaid Fund.

16. A reasonable fee for the claimant’s
attorney is the maxi mum statutory
attorney’s fee on all pernmanent
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disability benefits herein awarded. The
respondents are |liable for the maxi mum
statutory attorney’s fee on the
permanent partial disability benefits
herein found to be their obligation. The
Second Injury Fund of the State of
Arkansas is liable for the remaining
maxi mum attorney’s fee on the
controverted permanent total disability
benefits herein awarded.

17. The cl ai mant was not made whol e by
the net proceeds of the third party
settl enent and the benefits herein found
to be the respondents’ liability.
Therefore, the respondent enpl oyer-
carrier is not entitled to enforce any
statutory lien granted them by Ark. Code
Ann. 811-9-410 agai nst the net proceeds
of this third party settlenment. The
claimant is entitled to the entire net
amount of this third party settlenent.

Specifically, respondent no. 1 appeals the decision of the
Adm ni strative Law Judge regarding the clainmant’s permanent
anatom cal inpairment as well as the finding that the

cl ai mant was pernmanently and totally disabled and the
finding that the respondent was not entitled to enforce a
statutory |lien against the proceeds fromthe third party

settl enent. Respondent no. 2 appeals the findings that the

claimant is permanently and totally disabled and that the
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Second Injury Fund has liability in this case. Based upon
our de novo review of the record, we find that the deci sion
of the Adm nistrative Law Judge should be affirned in part,
reversed in part, and nodified in part. Specifically, with
respect to the findings of the Adm nistrative Law Judge on
the application of the nmade whol e doctrine and the finding
that the claimant has not been nmade whole, we find that the
claimant in this case has not been made whole and affirmthe
Adm ni strative Law Judge. W reverse the finding that the
clai mant was pernmanently and totally disabled. W find that
the clai mant sustained a 25% wage | oss disability benefit in
addition to his permanent anatom cal inpairnent rating. W
al so reverse the finding of the Adm nistrative Law Judge
finding that the Second Injury Fund had liability in this
case. W hereby nodify the findings of the Adm nistrative
Law Judge wth respect to the pernmanent anatom cal

I npai rment ratings to which the claimnt has proven
entitlement. We find that the claimant is entitled to a 5%

per manent anat omni cal inpairnent.
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The cl ai mant was enpl oyed by the respondent
enpl oyer as a supervisor. The clai mant had been enpl oyed by
t he respondent enpl oyer for approxinately 16 years when he
sustained his admttedly conpensable injuries. The cl ai mant
was attacked by a tenporary enployee with a pi pe wench on
June 11, 2002. The claimant was struck in the head and
suffered fractures to his skull and orbital bone. At the
time of the attack, the claimant was rendered unconsci ous,
regai ned consci ousness | ong enough to call 911, and then was
taken to the enmergency room Wile the clainmant was awaiting
treatnment, he suffered a generalized tonic chronic seizure
that | asted approximately one mnute. He also suffered two
grand mal seizures. The clai mant al so conpl ai ned of chest
pain and suffered a mld heart attack.

The clai mant was seen by Dr. John K Mehl, who
sumari zed the claimant’s prior cardiac treatnent. In 1999,
the claimant was hospitalized with unstable angi na and after
testing, received placenent of two stints in the |left
circunflex. According to the records, he had a good

angi ographic result. D agnostic testing perfornmed in August
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of 1999, following the stint inplants, reveal ed no acute
cardi opul nonary di sease and no pul nonary enboli. Testing
al so reveal ed no obstructive coronary artery di sease to
account for the claimant’s chest pain. Follow ng the
testing, the claimant’s treating cardiol ogist, Dr. Tinothy
C. Waack, opined that the claimant’s conplaints of chest
pain were likely due to chest wall disconfort and that he
found no evidence of angina or recurrent coronary di sease.
The clai mant again presented to Dr. Waack in February 2000
with conplaints of burning or tingling in his left chest
that was not related to exercise or stress. Dr. Waack felt
that the claimant’s prognosi s was good, based on his
coronary anatony and exercise capacity. Additionally,
Dr. Waack felt that the claimant’s pain was atypical for
angi na, but Dr. Waack could not determ ne the etiol ogy of
claimant’ s chest pain

Dr. Mehl opined that the majority of the
claimant’ s chest pain post-injury was not cardiac in origin.
Chest x-rays performed both prior to and follow ng the

clai mant’ s conpensable injury reveal ed a hiatal hernia.
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Dr. Mehl released the claimant to return to work “froma
cardi ac viewpoint” on July 30, 2002.

The cl ai mant cane under the care of Dr. Anthony
Capocelli for treatnent of his facial fractures and was
referred to Dr. Col e Goodnman for consultation of the
claimant’s facial contusions and blurred vision.
Dr. Capocelli released the claimant to return to work with
no restrictions on Septenber 9, 2002. Subsequent to that
date, Dr. Goodnan performed surgery to repair and
reconstruct the claimant’s facial fractures. W note that
the claimant was given a general anesthetic prior to
Dr. Goodman’s procedures. The clai mant recovered well, and
was released to return as needed on Novenber 12, 2002.
Dr. Goodman’s note of that date reflects that the claimant’s
blurred vision was very slight, only on extrenme upper gaze,
and was ot herwi se conpletely corrected.

The claimant returned to Dr. Goodman on
Sept enber 23, 2003 with conplaints of enophthal nos, or
sunken eyebal . On Cctober 13, 2003, Dr. Goodman perforned

anot her surgery to correct this condition. Again, the
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cl ai mant was given general anesthesia. Dr. Goodman rel eased
the claimant to return to work on Novenber 3, 2003. In a
letter to Concentra Integrated Services dated January 23,
2004, Dr. Goodman indicated that the claimant’s blurred

vi sion had resolved. On February 10, 2004, the claimant saw
Dr. Goodman who reported that the claimnt “is having no
probl enms fromny standpoint”. The clai mant was conpl ai ni ng
of headaches and he was referred to a neurol ogi st.

The cl ai mant was seen by Dr. John Kareus, a doctor
of Osteopath in the Departnment of Neurology at the Cooper
Clinic, on February 25, 2004, who prescribed nortriptyline,
and opined that the claimant m ght require Botox injections
for his conplaints of neck pain. The clainant agai n nade
conplaints of blurred vision in both eyes and was exam ned
by Dr. Kathryn Reed in March of 2004. Dr. Reed found that
the claimant’s corrected visual activity to be 20/25 in both
eyes. Dr. Reed also felt that the clainmant’s conpl aints were
subj ective in nature, and she found no occul ar cause for any
vi sual disturbance. She described the claimant’s vision in

both eyes as “excellent”.
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On March 1, 2004, the clainmant was seen by
Dr. Gary Moffitt for an independent nedical exam nation. At
this visit, the claimant conpl ai ned of headaches and that he
felt wore out and hurt. After exam nation, Dr. Mffitt
opi ned that the claimant’s cardi ac condition was not made
worse as a result of the 2002 injury, and he felt there was
no i npai rnent associated with the clainmant’s heart
condition. Dr. Mffitt felt the claimant had suffered a 5%
anatomi cal inpairment to his neck as a result of the injury
and that the claimant had not reached maxi num nedi cal
i nprovenent with regard to his nental functioning and nood.
The cl amant was seen by Bettye Back-Mrse, Ph.D.,
now retired, who perforned psychol ogical testing on the
claimant in April 2004. She found the claimant’s profile
consistent with a brain injury to the |eft hem sphere. She
opi ned that the claimant had suffered 30% per nanent
i mpai rment based on her finding of the claimnt’s nmental and
behavi oral inpairments. She based her ratings, which she

conbined, on the information set out in the AMA Quides to

t he Eval uation of Permanent |npairnment (4th ed. 1993)(the
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Qui des), and not The Diagnostic and Statistical Mnual of

Mental Di sorders. The nmgjority of her rating was based on

her finding of menory and concentration deficits.

The cl ai mant was next seen by Dr. David Davis, a
D pl omat of the American Board of Neurol ogy and Psychiatry.
At this tinme, the claimnt was conpl ai ni ng of head and neck
pain. Dr. Davis felt that the claimant’s headaches were
post - concussi ve and vascul ar in nature, and began the
claimant on a trial of prophylactic m graine nedication. He
ordered an MRl of the claimant’s brain and cervical spine.
Nei t her of these tests reveal ed any abnornmalities to account
for the claimant’s conplaints. Dr. Davis estimated that the
cl ai mant had suffered 5% permanent inpairnment attributable
to the claimant’s headaches, and recommended that the
claimant enroll in a program of vocational training. It was
noted by Dr. Davis in his July 9, 2004 exam nation that the
cl ai mant was awake, alert and oriented, that he denonstrated
nor mal | anguage conprehensi on and fluency, and that the

cl ai mant had good recall of recent and renote events.
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On Septenber 23, 2004, Dr. Goodman, the claimant’s
pl asti c surgeon, assigned the clainmant a 15% per manent
anatom cal inpairnment based on inpairnment to the claimant’s
fifth nerve, first and second division. He assigned a 5%
per manent inpairnent for the claimant’s doubl e vision, and
2% per manent i npairnent “based on Table 12-10 on page 298"

of the 5th Edition of the AMA Quides to the Eval uati on of

Per manent | npairnment. This table addresses visual system

inmpairnment; it contains several separate criteria for
ratings, including the estimated ability to perform
activities of daily living. Dr. Goodman failed to specify
what the claimant’s precise inpairnent was that he was
assigning the 2%rating for.

On February 10, 2005, the claimant returned to
Dr. Davis for consideration of the claimant’s inpairnent
rating. Prior to this visit, Dr. Davis was provided with the
records of Drs. Goodman, Reed, Kareus, and Back-Mrse, as
well as Dr. M chael Marsh, a neuro-otol ogist, who exam ned

the clai mant regardi ng conplaints of hearing |oss. Dr. Davis
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did not assign inpairment for hearing loss. H's report
st at ed:

It is interesting that today (claimnt)

responded to conversational speech

wi thout difficulty. | was careful to

| ook down where ny |ips would not be

read, and there was not an obvi ous

hearing inpairnment which would interfere

with normal daily activities.

Dr. Davis disagreed with Dr. Goodnman’s rating
regarding inpairnent to the left fifth nerve on tw bases:
(1) the claimant deni ed nunbness other than in his arns, and
(2) Dr. Kareus found that the claimnt had normal cornea
refl exes “which specifically address cranial nerve V, first
division function”. Finally, Dr. Davis could not affirmthe
30%rating offered by Dr. Back-Mrse for difficulty with
mentation. Dr. Davis found, as he conversed with him that
the claimant had good recall of recent and renote events in
his life, and normal |anguage function.

On March 28, 2005, the clai mant underwent an
addi ti onal neuropsychol ogi cal testing perfornmed by Gary

Souheaver, Ph.D. Testing revealed that the clainmant’s speech

was normal, verbalization was | ogical and coherent, and that
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t he clai mant nmade no conplaints of pain or fatigue during
testing. However, Dr. Souheaver noted that the clai mant
failed all of his tests of effort and therefore, the
findings had to be interpreted as reflecting | ess than
optimal effort. Dr. Souheaver felt that the claimnt’s | ow
scores were artificially low and did not reflect the
claimant’ s actual abilities.

In particular, Dr. Souheaver found that the
claimant’s test results were worse than those reflected in
testing performed by Dr. Back-Mrse. Dr. Souheaver felt the
decrease in scores did not match what the expected recovery
was froma traumatic brain injury, because the testing was
performed nore than two years after the injury.

Dr. Souheaver’s testing reveal ed no sensory errors of either
side of the body; Dr. Back-Mrse's tests reflected right
body- si de sensory errors. According to Dr. Souheaver:

Frankly, the 1Q scores are sinply not

pl ausi bl e given the history and previous

neur opsychol ogi cal test results.

The clainmant’s verbal 1Q score in March 2005 was

measured at 75, in April 2004 it was 82. H's performance 1Q
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score in March 2005 was 85, it was 102 in 2004. The
claimant’s full scale 1Qwas 78 in 2005 versus 90 in 2004.
Dr. Souheaver opined these test results were “strongly

i nfluenced by a negative test taking attitude”.

Dr. Souheaver found the claimant’s MWPI -2 profile
to be abnormal, reflecting a tendency to focus on and bl ane
nmedi cal and physical issues for all the clainmant’s probl ens
indaily living. He noted the findings were rare, occurring
in less than 2% of nornmative nmal e popul ati on, but 16% of
mal e nedi cal patients.

Dr. Souheaver opined that the claimant’s synptons
could be attributable to pain, vascul ar di sease, nedication
effects, attitudes, secondary gain, depression, or a
conmbi nati on of these factors. He opined that the clai mant
had fully recovered fromthe head injury, and that other
factors accounted for the clainmant’s continuing synptons. In
a followup report, Dr. Souheaver noted that the claimant’s
word nmenory test results were worse than individuals with
docunented brain tissue damage per CT scan wi th prol onged

comas. He reiterated that based on the claimant’s failure on
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all formal tests for effort, he concluded that the clai nant
coul d have perfornmed at a higher |evel on neurocognitive
nmeasur es.

SECOND INJURY FUND LIABILITY

Md-State Constr. Co. v. Second Injury Fund, 295

Ark. 1, 746 S.W2d 539 (1988) sets forth the requirenents
that must be nmet in order for the Second Injury Fund to have
liability. These are as foll ows:

First, the enployee nust have suffered a

conpensabl e injury at the present place of

enpl oynent. Second, prior to that injury the

enpl oyee nmust have had a permanent parti al

disability or inmpairment. Third, the

di sability or inpairment nust have conbi ned

with the recent conpensable injury to produce

the current disability status.

The last injury “conbines” when it, considered
with the previous injury, causes a greater disability than
the disability produced by the last injury considered al one.

See Hawkins Constr. v. Maxell, 52 Ark. App. 116, 915 S. wW2d

302 (1996), rev’d on other grounds, 325 Ark. 133, 924 S. W 2d
789 (1996). In other words, if the nore recent injury al one

woul d have caused the claimant’s current disability status,



WALKER - F206791 - 18-

the Second Injury Fund has no liability. In addition, “where
there is nmedical evidence that the two injuries conbined to
produce the current disability rating, contradictory

evi dence that the claimant was able to return to the sane
type of | abor after his first injury is not determ native of

[ Second Injury Fund's] liability.” POM Inc. v. Taylor, 325

Ark. 334, 337, 925 S.W2d 790, 791 (1996). Further, an
enpl oyee’s ability to return to the sane work following a
prior injury is sinply not determ native of the Second

Injury Fund’'s liability. POM lInc. v. Taylor, 325 Ark. 334,

925 S.W2d 790 (1996).

Before the Second Injury Fund can be liable to pay
for an injury, “the claimant’s prior inpairnent nust have
been of a physical quality sufficient in and of itself to
support an award of conpensation had the el enents of
conpensability existed as to the cause of the inpairnent.”

See Mdstate, 295 Ark. at 6, 746 S.W2d at 542. As the court

in Mdstate explained, “[i]t is the substantial nature of

t he inpai rnment which is enphasized...” [d.
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The respondent enpl oyer argues that the Second
Injury Fund has liability for any anatom cal inpairnment or
for any wage | oss that the claimant m ght have sustai ned.
The Adm nistrative Law Judge found that the clai mant was
permanent and totally disabled. W find that the clai nant
sustained a 25% 1 o0ss in his wage earning capacity. However,
we find that there is no Second Injury Fund liability.

The first issue to be addressed is the
Adm ni strative Law Judge’ s assi gnnent of 50% i npair nment
regardi ng claimnt’s cardiac condition before the 2002
injury. He relied solely on the opinion of Dr. Fitzgerald in
assigning this degree of inpairnment prior to the June 2002
incident. Dr. Fitzgerald never exam ned the claimant either
prior to or after his conpensable injury; he only reviewed
sel ected nedical records. On the other hand, the claimant’s
treating cardiologist prior to his injury never rendered an
opi nion regarding inpairnment. Dr. Waack never pl aced
restrictions on the claimant’s work activity, never advised
the claimant to cease working 50 to 60 hours per week, never

advi sed the claimant to give up his ranching activities, and
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never advised the clainmant to stop rodeoing. In fact,

Dr. Waack was not convinced that the claimant’s conpl aints
of chest pain followi ng the July 1999 angi opl asty were
caused by coronary factors. This is evident by review ng

Dr. Waack’s records, and the fact he ordered an abdonm na
ultrasound in August of 1999. Dr. Waack’s August 24, 1999
report nmakes it clear he found no evidence that the clai mant
was experiencing angina or recurrent coronary disease

probl ens; he felt that the claimant’s pain was occurring in
the chest wall area of the claimant’s |left chest. The

cl ai mant was conpl ai ni ng of severe esophageal reflux in
January 2000, and Dr. Waack felt that the claimant’s chest
pain was atypical of angina. In July 2001, the clai nant
presented to Dr. Waack who indicated the claimnt’s problens
were post myocardial infarction, hiatal hernia with reflux
esophagitis, chest wall pain, and hyperlipi dem a. Again,

Dr. Waack described the claimant’s chest pain conplaints as
atypical for angina. In our opinion the opinion of

Dr. Waack, the claimant’s treating physician is entitled to

greater weight than the opinion of Dr. Fitzgerald. The
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Comm ssion has the authority to resolve conflicting evidence

and this extends to nedical testinony. Foxx v. Anmerican

Transp., 54 Ark. App. 115, 924 S.W2d 814 (1996). Although
the Comm ssion is not bound by nedical testinony, it may not
arbitrarily disregard any witnesses’s testinony. Reeder v.

Rheem Mg. Co., 38 Ark. App. 248, 832 S.W2d 505 (1992). The

Conmission is entitled to review the basis for a doctor’s
opinion in deciding the weight of the opinion. 1d. There is
no requirenent that nedical testinony be expressly or solely
based on objective findings, only that the record contain

supporting objective findings. Swift-Eckrich, Inc. v. Brock,

63 Ark. App. 118, 975 S.W2d 857 (1998). Further, a nedical
opi ni on based solely upon claimant’s history and own
subj ective belief that a nmedical condition is related to a
conpensabl e injury is not a substitute for credible

evi dence. Brewer v. Paragoul d Housing Authority, Ful

Comm ssion Qpinion filed Jan. 22, 1996 (C aim No. E417617).
The Conmmi ssion is not bound by a doctor’s opinion which is
based largely on facts related to himby clai mant where

there is no sufficient independent knowl edge upon which to



WALKER - F206791 -22-

corroborate the claimant’s claim Roberts v. Leo-Llevi

Hospital, 8 Ark. App. 184, 649 S.W2d 402 (1983). The
finding of 50% cardiac inpairnment is not supported by the
nmedi cal evidence, the claimant’s testinony, or the
claimant’s wife's testinony. Accordingly, we find that the
claimant has failed to prove that he had permanent

i mpairment prior to his conpensable injury.

The Adm nistrative Law Judge also erred in
assigning a 10%inpairnent to claimant’s heart follow ng the
June 2002 conpensable injury. In our opinion, this finding
is not supported by the findings and opi nions of the
claimant’ s treating cardiologist. Following the injury, the
claimant was followed by cardiol ogist Dr. John Mehl, who
interpreted an echocardi ogram as denonstrating normal |eft
ventricul ar size, no evidence of valvular abnormality, and
findings consistent wwth a history of heart disease.

Dr. Mehl opined that the claimnt’s reduction in bl ood
pressure in the emergency roomwas “likely multi-factorial”
The claimant returned to Dr. Mehl on July 12, 2002, where

the claimant reported to Dr. Mehl that he had experienced



WALKER - F206791 - 23-

synptons of indigestion prior to the injury, but no angi na
since his angioplasty. Upon exam nation, Dr. Mehl opined the
majority of the claimant’s chest pain was not cardiac in
origin. Chest x-rays revealed the hiatal hernia, but no
cardi opul nronary di sease. Coronary anteriography denonstrated
heart di sease nmani fested by chronic total occlusion of the
left circunflex artery; this is the sane finding nade by
arteriogram performed February 4, 2000. The post-injury
arteriogram al so showed preserved | eft ventral systolic
performance and no mtral regurgitation, indicating no
val vul ar dysfunction. On July 30, 2002, Dr. Mehl allowed the
claimant to return to work with no restrictions froma
cardi ac viewpoint. Dr. Mehl did not assign any permanent
anatomi cal inpairment as a result of the clainmant’s cardiac
event following his injury.

The clai mant was seen by Dr. Gary Moffitt for an
i ndependent nedi cal evaluation on March 1, 2004. Dr. Mffitt
exam ned the claimant and reviewed the records regarding the
claimant’s cardiac treatnment before and after the injury.

Dr. Mffitt opined that the claimant had reached maxi mum



WALKER - F206791 - 24-

i nprovenent regarding his cardiac condition. Dr. Mffitt

al so said there was no inpairnment associated with the
claimant’ s cardiac condition. The Adm nistrative Law Judge
rejected Dr. Moffitt’s opinion regarding cardiac inpairnent
after the injury, and assigned 10% i npai rment based on the
recomrendati ons of the Guides and based on el enents not
borne out by the records. It is interesting to note that the
Adm ni strative Law Judge found Dr. Mffitt’ s assignnment of
inmpairment to the claimant’s cervical region “accurate and
per suasi ve,” but could not agree with Dr. Mffitt’s opinion
regardi ng i npairnment involving the claimant’s cardi ac
condition. No nedical provider has opined, within a
reasonabl e degree of nedical certainty, the claimant
experienced any cardiac inpairment as a result of his June
2002 injury. In fact, the records reflect that the
claimant’ s cardiac condition was not affected by and

remai ned stable after the injury. Further testing follow ng
the injury reflected sone results that were better than pre-
injury. For instance, a myocardi al spect perfusion scan

performed July 2000 reveal ed an ejection fraction of 52% of
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the left anterior descending artery; the July 22, 2002
arteriogramreveal ed an ejection fraction of 55%to 60%
visually, and 79% as cal cul ated by conputer. The remaining
post-injury findings are virtually identical to those
identified prior to the injury.

The record contains no evidence the claimnt’s
cardiac condition resulted in a permanent partial disability
or inpairment prior to his conpensable injury, and this
factor requires a finding of no Second Injury Fund

l[iability. Chanberlain G oup v. Rios, 45 Ark. App. 144, 817

S.W2d 595 (1994). The claimant’s physical abilities prior
to his head injury clearly reflect he was not operating with
a disability or inpairnment before he was struck with a
wrench. Wiile the Adm nistrative Law Judge accepted fully
the claimant’s testinony regarding the perfornmance of job
duties after the conpensable injury, he conpletely

di sregarded the claimant’s testinony and his wife’'s
testimony regardi ng his physical capabilities before the

injury. Sinmply put, we cannot find that the Second Injury



WALKER - F206791 - 26-

Fund has liability. Accordingly, we reverse the finding of
the Adm nistrative Law Judge.

PERMANENT ANATOMICAL PHYSICAL IMPAIRMENT

We hereby affirm in part, and reverse in part,
the findings of the Adm nistrative Law Judge with respect to
the claimant’s permanent anatom cal inpairnment. Al though the
respondents have actually paid permanent partial disability
benefits, beginning on January 11, 2005, and conti nui ng
through at |east the date of the hearing, the respondents
have not accepted liability for any specific percentage or
degree of permanent anatom cal inpairnment or pernmanent
partial disability. The parties stipulated that the
respondents have controverted the claimant’s entitlenent to
any and all benefits for permanent disability. Thus, it
becones necessary to determ ne the existence and extent of
per manent physical inpairnent and pernmanent functional
disability or |oss of wage-earning capacity, including
permanent total disability.

The burden rests upon the clainmant to prove the

exi stence and extent of permanent physical inpairnment. He
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nmust show that any permanent physical inpairnent is
supported by objective and neasurabl e physical or nental
findings, Ark. Code Ann. 811-9- 704(c)(1)(B). He nust also
show that the degree or percentage of permanent physi cal
impairment is calculated in a manner that conforns to the
Gui des. The cl ai mant nmust al so show that the conpensabl e
injury or injuries was the “mgj or cause” of the specific
degree or percentage of permanent physical inpairnent, Ark.
Code Ann. 811-9-102(4)(F)(ii)(a). The term “mmj or cause” is
defined as nore than 50% of the cause, Ark. Code Ann. 811-9-
102(14) (A .

Al t hough expert medi cal opinion nmay be relevant to
t he exi stence and extent of permanent physical inpairnent,
it is the obligation of this Conm ssion, rather than any
medi cal expert, to ascertain the existence and exact extent
of permanent physical inpairment in a manner that conforns
with the requirenents of the Act. In order for expert
nmedi cal opinions to be considered by the Comm ssion on this
I ssue, they nust be stated within a reasonabl e degree of

medi cal certainty, Ark. Code Ann. 811-9-102(16)(B). In
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determ ning the existence or extent of permanent physical

i npai rment neither any nedical expert nor this Conmm ssion
may consider conplaints of pain. In regard to the claimant’s
conpensabl e cervical injury, no consideration can be given
in determning the exi stence or extent of permanent physical
inmpairment to |loss of range of notion, Ark. Code Ann. 811-9-
102(16) (A) (ii).

The medi cal evidence contains various nedical
opi ni ons concerning the exi stence and extent of permanent
physical inmpairment fromthe claimant’s conpensabl e injury.
One of these opinions is expressed by Dr. R Col e Goodnan, a
pl asti c surgeon and one of the claimant’s primary treating
physi ci ans. Dr. Goodnan performed two reconstructive
surgeries on the claimant’s various facial fractures,
particularly those involving the orbit of his left eye. In
his report of Septenber 23, 2004, Dr. Goodnan assessed a 14%
per manent anatom cal inpairnent to the body as a whole for
per manent damage to the first and second division of the
fifth cranial nerve on the left. He further assessed an

addi ti onal 5% permanent anatom cal inpairnent to the body as
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a whole for |loss of visual acuity fromresidual diplopia
(doubl e vision) which he attributed to the severe faci al
fractures involving the orbit of the claimant’s left eye.
Finally, he assessed an additional 2% i npairnment to the body
as a whole for other reasons, arriving at a total permanent
physi cal inpairnment of 16%to the body as a whole. He stated
in his report, that these inpairments were all assessed in
t he manner reconmmended by the 5th Edition of the Guides. In
a subsequent report, dated June 13, 2005, Dr. Goodman again
assessed a 16% permanent physical inpairnment to the body as
a whole, but attributed this inpairnent to “noderately
severe uncontrolled facial neuralgic pain” involving the
trigemnal or fifth cranial nerve. In this report, he stated
that he has arrived at this assessnent by enploying the 4th
Edition of the Quides.

After considering all of the evidence, we cannot
pl ace any weight and credit on the inpairnment rating nade by
Dr. Goodman. Contrary to Dr. Goodman’s statenents in his
report of June 13, 2005, this Conm ssion has not adopted the

5t Edition as the official rating guide. The ori ginal
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assessnment of inpairnment nmade by Dr. Goodman cannot be
considered, as it was cal cul ated based upon the 5'" edition
of the Quides which enpl oyees the consideration of pain as
wel | as assigns a rating of 5% for diplopia that does not
exist in the Guides. The second inpairnment rating assessed
by Dr. Goodman, in his report of June 13, 2005, does conform
to the Comm ssion’s official rating guide, however, the

met hod used (table 9 on page 145) is based solely upon

conpl aints of pain. Assessnents of permanent physi cal

i mpai rment based upon conplaints of pain are prohibited
pursuant to Arkansas law. It nust also be noted that the

evi dence presented shows no objective findings of any

physi cal damage or inpairnent to the claimant’s trigem nal

or fifth cranial nerve. The reports and records of Dr. John
Kareus and Dr. David Davis, noted no evidence of objective
abnormalities that would indicate permanent damage to the
claimant’s trigemnal or fifth cranial nerve. It is also of
note that Dr. Catherine Reed, an ophthal nol ogi st, thoroughly
eval uated the claimant and could find no objective or

organic basis for his subjective conplaints of diplopia or



WALKER - F206791 - 31-

blurred vision. Her evaluation indicated that the claimant’s
visual acuity and fields of vision were wthin normal

limts. Although the claimant has consistently conpl ai ned of
chroni c and severe “headaches” none of the other various
nmedi cal experts have found these conplaints to be consistent
with or in any way indicated the presence of “uncontrolled
facial neuralgic pain” of the trigemnal or fifth cranial
nerve.

The clai mant has al so been assessed a per nanent
physi cal inpairment of 5%to the body as a whole for his
post - concussi ve headaches by Dr. David Davis. In his report
of August 13, 2004, Dr. Davis recognized that his assessnent
of permanent physical inpairment did not specifically
conformto the Guides. He stated that the 4th Edition of the
Gui des provided no “discrete rating” for post-concussive
headaches. After consideration of the evidence presented, we
find that we cannot give any weight and credit to the
assessnent of inpairnment by Dr. Davis. Cearly, it was not
made in a manner that would conformto the Guides, as

required by law. It is further apparent that the rating
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assessed by Dr. Davis was based upon consideration of pain,
which is also expressly prohibited by the Act.

The next assessnment of pernanent physi cal
inpairnment is that made by Dr. Back-Mrse, a
neur opsychol ogi st. Foll owi ng her eval uation and testing of
the claimant, she opined in her report of May 14, 2004, that
t he clai mant had experienced a pernmanent anatom cal
i mpai rment of 30%to the body as a whole. In this report,
Dr. Back-Mrse stated that this percentage of permanent
i mpai rment was cal culated in a manner that conforned to the
Quides, 4th Edition. The basis for this inpairnent was
abnormal findings revealed on a battery of
neur opsychol ogi cal testing perfornmed by Dr. Back-Mrse. She
concl uded that these findings were consistent with a
noderate brain injury involving diffuse damage but was
maxi m zed in the | eft hem sphere. Dr. Back-Mrse al so noted
that the testing she performed reveal ed no inconsistencies
or indications that the claimnt was giving | ess than
maxi mal effort or was in any way exaggerating or magnifying

his deficits.
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We find that the 30% per manent anat om ca
i npai rment as assigned by Dr. Back-Mrse, as a result of the
conpensable injury, was in error. In awarding this rating,
the Adm nistrative Law Judge di sregarded the findings of a
neur opsychol ogi st and a di pl onat of the American Board of
Neur ol ogy and Psychiatry. The cl ai mant was exan ned by
Drs. Bettye Back-Morse, Gary Souheaver, and David Davis
regarding his conplaints of nmenory | oss, hearing and vision
probl ens, and headaches. The concl usions drawn by Drs. Back-
Morse and Souheaver are virtually polar opposite. Dr. Back-
Morse assigned her inpairnment rating based upon the
claimant’ s subjective conplaints of difficulty with sexual
function, sleep, social and recreational activities,
difficulty with communi cation, nmenory and concentration
deficits. The first of these “criteria” are the subjective
of ferings of the claimnt. There was no evi dence t hat
Dr. Back-Mrse ascertai ned whether the clai mant experienced
any nmenory or concentration difficulties prior to the
injury. And, it appears she rated the claimant twi ce for the

sane condi tions.
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The findings of Dr. Souheaver, in contrast,
denonstrated that the claimnt did not offer his optimnal
effort on virtually the sanme tests adm nistered by
Dr. Back-Mrse. The claimant denonstrated a drop in his I1Q
nmenory, and reading scores that did not match what is
expected in traumatic brain injury patients. Dr. Souheaver
al so found the claimant’s MWI profile abnormal. These
findings, plus the findings noted by neurol ogist Dr. David
Davis and Dr. Back-Morse’s response to Dr. Souheaver’s
findings, in our opinion, requires a reversal of the award
of 30% permanent cerebral inpairnent.

Dr. Davis performed an MRl on the claimant’s
brai n, which was found to be normal. Hs initial exam nation
reveal ed that the clainmnt was awake, alert, and oriented
wi th normal | anguage conprehension and fluency. The cl ai mant
had good recall of recent and renote events - no
denonstrated nmenory [ oss. Cranial nerves |l through Xl were
intact. Reflexes were normal, and cerebell ar exam showed

normal finger-nose-finger and heel -knee-shin tandemgait.
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In a report authored February 10, 2005, Dr. Davis
summari zed the reports of the various nmedical specialists
that treated the claimant after his injury. He noted that
the claimant’s hearing | oss could be due to the injury; it
could al so be noise created or famlial. Certainly any
rating assigned for this condition could not be attributed
to the injury within a reasonabl e degree of nedica
certainty. Dr. Davis noted that the claimant’s subjective
vi sual disturbance could not be attributed to any ocul ar
cause. Dr. Davis further noted that the claimant was able to
hear the doctor without difficulty even while unable to see
his lips. Dr. Davis disagreed wwth Dr. Goodman’s ratings for
inmpairment to the claimant’s left fifth trigem nal nerve
based on the claimant’s denial of nunbness, and the fact
Dr. Kareus found normal corneal reflexes upon exam nation
Dr. Davis also could not agree with Dr. Back-Mrse’'s
i mpai rment for nmentation, as the claimant denonstrated good
recall of recent and renote events and nornal | anguage
function. Dr. Davis’ February 10, 2005 report reflected that

various nedi cal doctors found no basis for the inpairments
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assigned by Dr. Back-Mrse, a neuropsychol ogist. This al one
shoul d be enough to cast doubt on Back- Morse’s assessnents.
However, it is Dr. Back-Mrse s |ack of objectivity and

bl at ant advocacy which renders, in our opinion, her nedical
opi nions without worth and | acking credibility. In her
letter of April 26, 2005, to the claimant’s counsel, not
only did she question the opinions of Dr. Souheaver, she
openly acted as advocate in suggesting specific questions to
be asked of Dr. Souheaver on cross-exam nation. This
behavi or casts doubt on the objectivity of her findings, and
appears to denonstrate her desire for a specific outcone of
the claim It is also noted she did not refute any findings
or opinions of Dr. Davis.

The claimant’s testinony al so refutes the finding
of menory and concentration deficit nade by Dr. Back- Mrse.
He was able to accurately describe the wench that caused
his skull fracture. He was able to describe all of the job
duties he said he perfornmed after the injury. He renmenbered
when he was hired to work for the respondent enployer. He

remenbered how | ong he was at |unch on the day he was tested



WALKER - F206791 - 37-

by Dr. Souheaver. He renenbered where he worked prior to
1987. He was able to describe his ranching and rodeo
activities. At notinme did the claimant state he did not
understand the questioning. He also recalled neeting with
Dal e Thomas regarding job placenent, and that two jobs
identified within his restrictions were nmanagi ng a fl ower
shop and selling greeting cards. The claimant testified he
has no interest in trying to performthese jobs because the
only thing he would be interested in was ranching.
Therefore, after considering the evidence, we find that the
30% per manent i npairnment awarded by the Admi nistrative Law
Judge is hereby reversed.

The next area of permanent anatom cal i npairnment
is for the conpensable injury to the claimant’s neck or
cervical spine. The only rating the claimant has received
for this conpensable injury was not nade by any of his
various treating physicians. The only pernmanent physi cal
i mpai rment rating contained in the nedical evidence was nade
by Dr. Gary Moffitt. This rating was nade by Dr. Mffitt

following his exam nation of the clainmant at the
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respondents’ request. In his report of March 5, 2004,
Dr. Moffitt opined that the claimant’s conpensable injury to
his neck or cervical spine was in the formof a chronic
strain. On his physical exam nation he noted “quite a bit of
strai ghtening of the neck”, which he felt to be conpatible
with chronic spasm Dr. Mffitt further opined that the
cl ai mant had achi eved maxi mum nedi cal inprovenent in regard
to his neck or cervical spine injury and had a 5% per manent
anatomi cal inpairnment for a DRE cervicothoracic Category 11,
as contained in the GQuides, 4'" Edition

The nedi cal records indicate that the clai mant
continued to experience objective synptons involving his
neck or cervical spine, primarily in the form of
hypertonicity or muscle spasns. These objective defects were
noted by both Dr. John Kareus and Dr. David Davis in My,
June, and July of 2004. Although Dr. Kareus had indicated
that an MRI of the claimant’s cervical spine showed “no
significant lesion,” Dr. Davis interpreted this study as
showi ng “smal |l disc protrusions at C5-6 and C6-7,” but with

no neural inpingenment. Nerve conduction studies, perforned
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by Dr. Davis in August of 2004, established only the
presence of bilateral ul nar neuropathies, involving the
claimant’ s upper extremties. No cause or etiology for these
peri pheral neuropathies has been given by any of the
cl ai mant’ s numerous physicians. In his report of August 13,
2004, Dr. Davis opined that the claimant will be at maxi num
nmedi cal inprovenment (MM) in approximtely six weeks, but
assi gned no permanent anatom cal inpairnment for the
clai mant’ s neck or cervical injury.

The Gui des, 4'" Edition, provide for a nethod of
assessi ng permanent physical inpairnment based upon a
di agnosi s related estimate nodel (DRE). This is the nethod
that was enployed by Dr. Mffitt. A patient falls under the
DRE Category Il for cervicothoracic inpairnment, if the
patient’s history and findings are conpatible with a
specific injury and include intermttent or continuous
nmuscl e guarding, tightness, or spasm observed by a
physi ci an, non uniformloss of range of notion, or non
verifiable radicular conplaints. In order to fall under the

category, there can be no objective evidence of
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radi cul opathy or loss of structural integrity. The clai mant
clearly satisfies the requirenents for this DRE category.
Wil e sonme of these requirenents are subjective in nature
and one consi deration even includes | oss of range of notion,
which is specifically excluded from consideration under the
Act, objective factors are also included in placing the
claimant in this category, specifically nuscle rigidity and
spasm

The Fourth Edition of the Guides al so provide
anot her nethod for rating cervical injuries such as those
sustained by the claimant and this nethod is found in table
75 on page 113 of the Guides. Based upon the nedi cal
evi dence presented, the claimnt could qualify for a rating
under either Section IIB or I1C. Section |IIB classifies
injuries that involve intervertebral disc or other soft
ti ssue | esions which are unoperated on, stable, with
nmedi cal | y docunented injury, pain, and rigidity associ ated
wi th none to mi ninmal degenerative changes on structural
tests, such as those involving roentgenography or MRI. A 4%

per manent physical inpairnent is assigned for this category
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of injury. Table 75 Section II1C applies to intervertebral

di scs or other soft tissue |esions which are unoperated on,
stable, with nedically docunented injury, pain, and rigidity
associated wth noderate to severe degenerative changes on
structural tests including unoperated on herni ated nucl eus
pul posus with or w thout radicul opathy. A 6% per manent
physical inmpairnment is assigned to this category of injury.
An additional 1%is to be assigned for each additional

| evel .

In our opinion, Dr. Mffitt’'s assessnment of the
per manent anatom cal inpairnment attributable to the
claimant’ s conpensabl e cervical injury is accurate and
persuasive. This opinion is consistent with the other
evi dence presented. Dr. Mffitt has used a net hod espoused
by the official rating guide adopted by this Conmm ssion. The
evi dence presented further reveals that Dr. Mffitt’'s
assessnment of permanent anatom cal inpairnent is supported
by “objective findings.” The greater weight of the evidence
further establishes that the claimant’s conpensabl e cervica

injury was the “major cause” of this degree of permanent
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i mpai rment. Therefore, the claimant has proven by the
greater weight of the credi ble evidence that he sustained a
5% per manent anatom cal inpairnent to the body as a whol e,
as a result of his conpensable cervical injury of June 11
2002.

The medi cal evidence further reveals that the
claimant is experiencing a mld to severe bilateral
sensorineural hearing | oss. However, no pernmanent i npairnent
has been assigned by any physician for this loss. It is also
i npossi ble fromthe evidence presented to cal cul ate the
speci fic percentage or degree of permanent anatom cal
i npai rment that would correspond with this |loss, follow ng
t he net hods espoused by the Conmi ssion’s official rating
gui de. More inportantly, the evidence presented fails to
attribute this bilateral hearing loss to the trauna that the
claimant sustained to the left side of his head. In his
report of March 30, 2004, Dr. M chael Marsh noted that the
claimant’s hearing loss is greater in the right ear than in
the left. Al though he indicated that the claimant’s hearing

| oss could be consistent with head trauma, he al so noted
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that it could be consistent wth noise trauma, or even a
natural genetic related progressive deterioration. The fact
that the claimant’s hearing loss is greater in the ear
opposite the area of trauma fromthe claimant’s job rel ated
injury would nmake it nore likely or probable that the

enpl oyment related traunma was not the cause of the
claimant’s bilateral hearing | oss.

After consideration of all the evidence presented,
it is our opinion that the clainmant has failed to prove his
entitlement to any permanent benefits for pernanent
anatom cal inpairment for his bilateral hearing | oss. He has
not only failed to present sufficient evidence to allow a
determ nati on of the percentage or degree of inpairnent that
woul d correspond with this |oss, but has nore inportantly
failed to prove that his conpensable injuries were the
“maj or cause” of this |oss of inpairnent.

The final inpairnment to be addressed are the
claimant’s cardiac difficulties that were brought on by the
assault and resulting conpensable injuries to his head,

brain, and neck on June 11, 2002. The nedi cal records
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contain no assessnent of any pernmanent anatom cal i npairnent
as a result of the claimant’s cardi ac conplications or
consequences. In fact, the only nedical evidence dealing
with this subject is the report of Dr. Mffitt, dated

March 8, 2004. In this report, Dr. Mffitt indicated that

t he cl ai mant had reached nmaxi mum medi cal i nprovenent in
regard to his cardiac difficulties and has experienced no
“increase” in permanent anatom cal inpairnment as the result
of his conmpensabl e cardi ac conplications or consequences in
June of 2002.

We agree with Dr. Mffitt’s conclusion that the
cardiac difficulties in June of 2002, did not produce any
per manent physical inpairnent. Therefore, we find that the
claimant has failed to prove by a preponderance of the
evi dence that he sustained a 10% per nanent anat omi cal
inmpairnment to the body as a whole as the result of his
conpensabl e cardi ac consequence or conplication of June of
2002.

In summary, we find that the claimant has proven

by a preponderance of the evidence that he sustained a total
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per manent anatom cal inpairnment in the anmount of 5%to the
body as a whole, as a result of his June 11, 2002,
conpensable injuries. Therefore, the Adm nistrative Law
Judge is affirmed in this regard. W also find that the
claimant has failed to prove by a preponderance of the
evidence that he is entitled to any permanent anatomni cal
inmpairment for his brain injury and his cardiac difficulties
and the award of the Adm nistrative Law Judge in this regard
is reversed. Furthernore, we affirmthe findings of the
Adm ni strative Law Judge that the claimant has failed to
prove by a preponderance of the evidence that he has
per manent anatom cal inpairnment for damage to his first and
second division of the fifth cranial nerve on the left as
well as the finding that the clai mant has no pernanent
anatom cal inpairnment for hearing | oss.

PERMANENT AND TOTAL DISABILITY

The Arkansas Wirkers’ Conpensation Law provides
that when an injured worker’s disability condition becones
stable and no further treatnent will inprove that condition,

the disability is deened permanent. In order to be entitled
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to any wage | oss disability in excess of permanent

anatom cal inpairnment, the claimant nust first prove by a
preponderance of the evidence that he sustai ned pernmanent
physical inpairment as a result of the conpensable injury.

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W2d 278,

(1998). If the enployee is totally incapacitated from
earning a livelihood at that time, he is entitled to

conpensation for permanent and total disability. See, M nor

V. Poinsett Lunber & Manufacturing Co., 235 Ark. 195, 357

S.W2d 504 (1962).
The wage-1o0ss factor is the extent to which a
conpensable injury has affected the claimant’s ability to

earn a livelihood. Enerson Electric v. Gaston, 75 Ark. App

232, 58 S.W3d 848 (2001). To be entitled to any wage-| oss
disability benefit in excess of permanent physical

i mpai rnment, a claimnt nust first prove, by a preponderance
of the evidence, that he or she sustained permanent physi cal
inpairnment as a result of a conpensable injury. Wl -Mrt

Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W3d 727 (2000).

The Conmmi ssion is charged with the duty of determ ning
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di sability based upon a consideration of nedical evidence
and other matters affecting wage | oss, such as the
clai mant’ s age, education, and work experience. Enerson

Electric v. Gaston, supra.

In determ ning wage | oss disability, the
Conmi ssion may take into consideration the workers' age,
education, work experience, nedical evidence and any other
matters which may reasonably be expected to affect the
wor kers' future earning power. Such other matters are
notivation, post-injury inconme, credibility, deneanor, and a

mul titude of other factors. dass v. Edens, 233 Ark. 786

346 S.W2d 685 (1961); City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W2d 946 (1984). Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W2d 130 (1990). A
claimant's |ack of interest in pursuing enploynent with his
enpl oyer and negative attitude in |ooking for work are
i npedi ments to our full assessnent of wage | o0ss.

However, so |ong as an enpl oyee, subsequent to his
injury, has returned to work, has obtained other enploynent,

or has a bona fide and reasonably obtainable offer to be
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enpl oyed at wages equal to or greater than his average
weekly wage at the tine of the accident, he shall not be
entitled to permanent partial disability benefits in excess
of the percentage of permanent physical inpairnent
establ i shed by a preponderance of the nedical testinony and
evi dence. Ark. Code Ann. 811-9-522(b)(2)(Repl. 2002). The
enpl oyer or its workers’ conpensation insurance carrier has
t he burden of proving the enpl oyee’s enpl oynent, or the
enpl oyee’ s recei pt of a bona fide offer to be enployed, at
wages equal to or greater than his average weekly wage at
the tinme of the accident. Ark. Code Ann. 811-9-522(c)(1). In
considering factors that may affect an enpl oyee’'s future
earning capacity, the Comm ssion considers the claimant’s
notivation to return to work, since a lack of interest or a
negative attitude i npedes the assessnent of the claimnt’s

| oss of earning capacity. Enerson Electric v. Gaston, supra.

The Conmi ssion may use its own superior know edge of
i ndustrial demands, limtations, and requirenents in

conjunction wth the evidence to determ ne wage-| oss
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disability. AQler v. Chanpion Parts Rebuilders, 5 Ark. App.

307, 635 S.wW2d 276 (1982).

Under the Arkansas Workers’ Conpensation Law that
exi sted prior to the passage of Act 796, an injured worker
could also be classified as pernmanently and totally disabl ed
under the “odd | ot” doctrine even though the injured worker
was not al together incapacitated fromwork. An injured
wor ker was said to fall into the “odd | ot” category where
t he obvi ous severity of his injury conbined with other
factors such that the services he could performwere so
l[imted in quality, dependability, or quantity that a
reasonably stable market did not exist for those services
even though the claimant was not conpletely incapacitated

fromwork. See, Lewis v. Canelot, 35 Ark. App. 212, 816

S.W2d 632 (1991). However, Act 796 elimnated the “odd-Ilot”

doctrine as a consideration in a claimfor pernmanent

di sability benefits under the Arkansas Wrkers’ Conpensation

Conmi ssion. See, Ark. Code Ann. § 11-9-522(e) (Repl. 2002).
In addition, Ark. Code Ann. § 11-9-

102(4) (F) (ii)(Repl. 2002) provides:
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(a) Permanent benefits shall be awarded
only upon a determ nation that the
conpensabl e injury was the nmajor cause
of the disability or inpairnent.

(b) If any conpensable injury conbines
with a preexisting disease or condition
or the natural process of aging to cause
or prolong disability or a need for
treatment, permanent benefits shall be
payabl e for the resultant condition only
if the conpensable injury is the ngjor
cause of the permanent disability or
need for treatnent.

“Maj or cause” is defined as nore than 50% of the
cause. Ark. Code Ann. 8 11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity
because of conpensable injury to earn, in the sanme or any
ot her enpl oynent, the wages which the enpl oyee was receiving
at the time of the conpensable injury.” Ark. Code Ann. 8§ 11-
9-102(8) (Supp. 1999).

Consi dering the context in which the terns
“permanent benefits” and “disability” are used in Ark. Code
Ann. 8 11-9-102(5)(F)(ii), the amendnents of Act 796 clearly
i npose a requirenent on a clai mant seeki ng conpensation for

a permanent decrease in earning capacity to show that the
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conpensabl e injury was the nmajor cause of any decrease in
earning capacity to obtain an award of permanent disability
benefits.

In our opinion, there's contradictory evidence
about the claimant’s ability to work. The cl ai mant worked
for approximtely 2 years for the respondent enployer after
his adm ttedly conpensabl e head injury. However, the
cl ai mant has been eval uated by several neuro-psychol ogi sts
as well as M. Dale Thomas, a vocational consultant.

M. Thomas, in a letter to the claimant’s attorney, stated
that he did not identify any appropriate enploynent for the
cl ai mant. However, the claimant is able to work on his farm
The claimant is 53 years old, has a high school diplom and
has taken coll ege course. The cl ai mant has a steady

enpl oyment history. But for the respondent enployer going
out of business the claimant would still be enpl oyed.

The nedi cal records are inconsistent with regard
to whether the claimant’s skull fracture and all eged brain

injury having significantly inpaired his cognitive and
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learning abilities. W have found that the clai mant has
failed to prove a physical inpairnment for this injury.

The clai mant has chronic cervical difficulties
which interfere with his ability to perform heavy manual
| abor. The claimant is unable to repeatedly bend or nove his
neck or maintain it for extended periods of tinme in a fixed
position. However, these limtations aside, the claimant is
still able to performsone job duties. There is no dispute
that the claimant returned to the enploynment of the
respondent enployer as the m |l room supervisor and he
functioned in this capacity for two years until the conpany
went out of business in March of 2004. However, the
claimant’ s testinony denonstrates that the respondent
enpl oyer allowed the claimant to limt his duties and
activities fromthose that were previously expected of him
Accordi ngly, based upon all the evidence of record, we find
that the claimant was not permanently and totally disabl ed;
however, we find the clainmnt sustained a 25% 1 o0ss in wage
earning capacity in addition to his permanent anatom cal

i mpai r ment .
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The | ast issue that nust be addressed is the
application of the nade whol e doctrine to the proceeds of
the third party settlenent the claimnt received. The
respondents have argued that they were not given notice of
the settlenment that the claimant entered into with the third
party tortfeasor. The claimant received approxi mately
thirty-five thousand dollars as a result of that settlenent.
It woul d appear from statenents of counsel that the gross
amount of the settlenment between the claimant and the third
party tort feasors was $35,000.00. Apparently, attorney’s
fees and costs of collection consisted of one-third of the
gross recovery, or $11,666.67. This would nean that the
bal ance or net recovery, which could be subject to lien
under Ark. Code Ann. 811-9-410, would be in the anount of
$23, 333. 33. Under the provisions of Ark. Code Ann. 811-9-
410, the claimant would be entitled to one-third of this net
settlement, outright and free of any lien by the
respondents. In the present case, this would total
$7,777.78. The remai ning bal ance of $15,555.56 coul d be

subject to a lien by the respondents. It would appear from
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statenents of counsel that this ampount of the third party
settlenment has been retained in a trust fund pending the
Comm ssion’s orders on its disposition.

The question is whether the respondents have a
right to exercise or enforce a lien against all or a portion
of the escrowed amounts. The respondents argue that the
claimant’s failure to notify the respondents of the third
party proceeding and the claimant’s failure to provide the
respondents with the three days notice of the settl enent
prior to entering into the settlenment woul d sonmehow est op
the claimant fromraising the “nmde whol e doctrine.”

The Court of Appeals noted in Liberty Mitual

| nsurance Conpany v. Whitaker, 83 Ark. App. 412, 128 S.W3d

473 (2003), that Ark. Code Ann. 811-9-410 gives the
respondents a right to notice and the opportunity to join in
any third party action. It also gives the respondents the
right to prior notice of any settlenment. However, it

provi des no specific penalty should this notice not be
given. As the Courts have recogni zed, Ark. Code Ann

811-9-410 requires that the settlenent of third party clains
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nmust be approved by a Court of conpetent jurisdiction or by
this Comm ssion after affording the respondents an
opportunity to be heard. It specifically provides that the
“distribution of that portion of the settlenent which
represents the conpensation payabl e under this chapter nust
have the approval” of this Conm ssion. Although the
respondents have the right to be “heard” before approval of
the settlenent, they do not have the right to veto any
settlement or the right to exclude thensel ves fromthe
finality of the settlenment of the third party action.
Assumi ng that the respondents were not given
appropriate notice of the third party proceeding or of the
third party settlenment, the respondents have still been
af forded their opportunity to be heard. The current
proceedi ng before the Comm ssion gave themthis opportunity.
Al t hough the settlenment was not previously “approved” by a
Court of conpetent jurisdiction, such approval can al so be
made by this Commi ssion. In fact, the statute requires the

approval of this Comm ssion where the distribution of any
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portion of the settlenent represents conpensati on payabl e
under the Wirkers’ Conpensation Act.

This Comm ssion al so has the authority and, in
fact, the obligation to consider and appropriately apply the
made whol e doctrine when considering the approval and

distribution of third party settlenents. Such a fact was

clearly recogni zed by the Court of Appeals in Phillip Mrris

USA v. James, 79 Ark. App. 72, 83 S.W3d 441 (2002).

W note that the purpose, as stated by the
| egi sl ature, of Ark. Code Ann. 811-9-410 “is to prevent
doubl e paynent to the enployee.” Cearly, this purpose would
not be destroyed by considering the “mde whol e doctrine” in
determning if the respondents are entitled to enforce their
subrogation rights granted them by Ark. Code Ann. 811-9-410.
To estop the clainmant fromraising the nade whol e doctrine
could only “unjustly enrich” the respondents by taking from
the claimant this fundanmental principle of subrogation that
has been expressly extended to this subsection by the
Supreme Court in Janes. Therefore, it is our finding that

the claimant is not estopped fromraising the nade whol e
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doctrine in determning, at the present tinme, whether the
respondents are entitled to any or all of the $15, 555.56 of
the third party settlenment being held in escrow.

The record in this case denonstrates that the
clai mant’ s conpensabl e injuries involved a significant
di spl aced skull fracture along with various faci al
fractures. As a result of the claimant’s cardi ac and
respiratory difficulties, the contenplated surgical
reconstruction of the displaced skull fracture was never
performed. However, the claimant has undergone two extensive
surgeries for reconstruction of his facial fractures. The
record does not contain any evidence concerning the extent
of the claimant’s medi cal expenses, so we can only assume
that the expenses are significant based on the extent of the
claimant’s injuries.

The record reveals that the claimant has suffered
per manent anat om cal inpairnent of 5% to the body as a whol e
for his cervical spine and a 25% decrease in his wage

earning capacity.
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After consideration of the evidence presented, we
find that the clai mant has not been made whol e by the sum of
the net anmount of his third party settlenent and the anounts
to be paid by the respondents under the Act. Therefore, the
respondents are not entitled to enforce their statutory lien
agai nst any of the proceeds of this settlenment. The entire
proceeds of the net amount of this settlenment should be
distributed to the claimant. The decision of the
Adm ni strative Law Judge in this regard is affirned.

Therefore, we find that the decision of the
Adm ni strative Law Judge is hereby affirnmed, in part,
reversed, in part, and nodified, in part.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner
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Conmi ssi oner Turner concurs, in part, and dissents, in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| respectfully concur, in part, and dissent in
part fromthe Majority’ s decision. | concur with the
Majority’s decision affirm ng the Adm nistrative Law Judge’s
finding that the claimant has not been nmade whol e by the
third party settlenent. | respectfully dissent fromthe
Majority’s decision reversing the Adm nistrative Law Judge’s
finding that d ai nant was permanently and totally disabled
and the liability of the Second Injury Fund. Based upon ny

de novo review of the record init’s entirety, it is ny

opi nion that the Adm nistrative Law Judge’s Cctober 17, 2005
opinion is correct and should be affirnmed and adopt ed.

On June 11, 2002, d aimant sustained a skul
fracture when a co-worker hit himin the head with an 18"
dropped forged steel crescent wench wei ghing approxi mately
20 pounds. The Claimant’s injuries are described in the
Emer gency Room Report as foll ows:

A CT Scan of the brain and left orbit

reveal s depressed skull fractures of the

| eft tenple region approxi mately eight
(8) millimeters depressed. The patient
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also has a left orbital bl ow out
fracture with a tripod fracture and
blood in his left maxillary sinus. His
gl obe of the left side appears intact.
While in the Emergency Roomthe patient
did suffer a generalized tonic clonic
sei zure which | asted approxi mately one
(1) minute. He was postictal
afterwards. His famly tells me that he
has never had seizures before. In |ight
of the seizure activity the patient has
been gi ven Mannitol intravenously. He
has al so been given Ativan
intravenously. He is given Zenuron,
paral yzed and i ntubated and
hypoventilated. | have spoken with Dr.
Tony Capocelli who will assune the
patient’s care.

The d ai mant was hospitalized fromJune 11

until June 26, 2002 and the Di scharge Sunmary Report

i ndi cat es:

i ndi cat es:

Initially, the patient was stable post
extubation, but shortly thereafter, the
pati ent began to conplain of chest pain
and soon after, began to denonstrate
hypot ensi on and he was subsequently

rei ntubated. Subsequent work up
reveal ed the patient had an acute M.

Under Final Diagnosis the D scharge Summary

1. Cl osed head injury.

2. Acut e nyocardial infarction

2002
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After m ssing several weeks of work, the O ai mant
returned to work for the respondent enpl oyer and he
described his post-injury enploynent as foll ows:

Joe, the superintendent, he had cone in
and stayed in the mll roomwth nme and
he had another guy to help ne; he drove
the forklift and hel ped do the

mai nt enance. | done very little

mai nt enance; | nostly supervised. W
called in people to do the naintenance
work after that. And ny job was very
limted. Joe helped ne a lot after

t hat .

The d ai mant continued his enploynment with

respondent enployer in the nodified job capacity until the
Pl ant closed in March of 2004.

The Claimant testified that his condition worsened
bet ween when he returned to work and when the Pl ant cl osed.
He testified that he slowed down a |ot and that his nmenory
was real bad. The Clainmant also testified that he did not
feel like he was earning his pay and the respondent enpl oyer
was j ust being good to him

The burden rests upon the clainmant to prove the

exi stence and extent of permanent physical inpairnent.
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He nmust show that any permanent physical inpairnment is
supported by objective and neasurabl e physical or nental
findings, Ark. Code Ann. 811-9-704(c)(1)(B). He nust also
show that the degree or percentage of permanent physi cal
impairment is calculated in a manner that conforns to the
official rating guide adopted by this Conm ssion, which is

presently the Anerican Medical Association’s Guides to the

Eval uati on of Permanent |npairnent, Fourth Edition,

Ark. Code Ann. 811-9-522(g). The claimant nust al so show
that the conpensable injury or injuries was the “major
cause” of the specific degree or percentage of permanent
physi cal inpairnment, Ark. Code Ann. 811-9-102(4)(F)(ii)(a).
The term “maj or cause” is defined as nore than 50% of the
cause, Ark. Code Ann. 811-9-102(14)(A).

Al t hough expert nedical opinion may be relevant to
t he exi stence and extent of permanent physical inpairnent,
it is the obligation of this Conm ssion, rather than any
nmedi cal expert, to ascertain the existence and exact extent
of permanent physical inpairment in a manner that conforns

with the requirenents of the Act. |In order for expert
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medi cal opinions to be considered by the Comm ssion on this
i ssue, they nust be stated within a reasonabl e degree of

medi cal certainty, Ark. Code Ann. 811-9-102(16)(B). 1In
determ ning the existence or extent of permanent physical

i mpai rment neither any nedi cal expert nor this Comm ssion
may consi der conplaints of pain. |In regard to the

cl ai mant’ s conpensabl e cervical injury, no consideration can
be given in determ ning the existence or extent of permanent
physi cal inpairment to | oss of range of notion, Ark. Code
Ann. 811-9-102(16) (A (ii).

The medi cal evidence contains various nedical
opi ni ons concerni ng the existence and extent of permanent
physi cal inmpairment fromthe clainmant’s various conpensabl e
injuries. An assessnent of Caimant’s pernanent physical
i npai rment was nmade by Dr. Bettye Back-Mrse, a
neur opsychol ogi st. Foll owi ng her evaluation and testing of
the claimant, she opined (in her report of May 14, 2004),
that the claimant had experienced a pernmanent physical
i mpai rment of 30%to the body as a whole. In this report,

Dr. Back-Mrse stated that this percentage of permanent
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i mpai rment was cal culated in a manner that conformed to the

Anmeri can Medi cal Association’'s GQuides to the Eval uati on of

Per manent | npairnent, Fourth Edition. The basis for this

i mpai rment was abnornmal findings revealed on a battery of
neur opsychol ogi cal testing performed by Dr. Back-Mrse. She
concl uded that these findings were consistent with a
noderate brain injury involving diffuse danage but was
maxi mzed in the left hem sphere. This was the very type of
injury sustained by the claimant in the enploynment rel ated
assault on June 11, 2002. Dr. Back-Mrse al so noted that
the testing she performed reveal ed no i nconsistencies or
i ndi cations that the claimant was giving | ess than naxi mal
effort or was in any way exaggerating or magni fying his
deficits.

The cl ai mant was subsequently eval uated, at the
respondents’ request, by Dr. Gary Souheaver, anot her
neur opsychol ogi st. Dr. Souheaver found that on testing,
which was simlar to that perfornmed by Dr. Back-Mrse, the
claimant did far worse than he did on the testing perforned

by Dr. Back-Mrse. Dr. Souheaver further indicated that the
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claimant failed all of the portions of the tests designed to
determine if the patient was exhibiting maxi numeffort. It
was Dr. Souheaver’s opinion that this worsening in the
results of the claimnt’s psychol ogical testing would not be
consistent with a physical injury or damage to the
claimant’s brain.

Al t hough Dr. Souheaver indicated that the result
of his testing would not accurately affect the claimant’s
true level of mental functioning, he in no way indicated
that this conclusion would also extend to the test results
derived by Dr. Back-Mrse. Dr. Souheaver in no way opi ned
that Dr. Back-Mrse’s findings or conclusions were
i naccurate or that the claimant had not experienced any
permanent brain danage. It is also inmportant to note that
psychol ogi cal testing performed by Dr. Souheaver, (an
MWPI -11) did not indicate any intentional exaggeration of
psychiatric synptons but did indicate the existence of
psychol ogi cal or psychiatric disorders in the form of

somati zation with underlying chronic depression and anxiety.
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After consideration of all the evidence presented,
it is my opinion that the assessnment of a 30% per manent
physi cal inpairnment by Dr. Back-Mrse for the conpensabl e
injury to the claimant’s head or brain is stated within a
reasonabl e degree of nedical certainty and is supported by
the greater weight of the other credible evidence present ed.
Dr. Back-Myrse is a conpetent qualified neuropsychol ogi st
wi th extensive expertise in the area of nedicine associ ated
with brain injuries and their residual effects. Her
assessnment of a 30% per manent physical inpairnent is
supported by objective neuropsychol ogi cal testing and woul d
be consistent with the initial physical injury to the
claimant’ s head and brain that is objectively denonstrated
by the other medi cal evidence presented. The evidence
further shows that her assessnment of permanent physi cal
i mpai rment was arrived at by enploying the nethods espoused
by the Guides. | sinply find her opinion on the existence
of this degree of permanent physical inpairnent to be
convincing. Thus, in my opinion, the clainmant has proven

that he sustained a permanent physical inpairnment of 30%to
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the body as a whole, as a result of his conpensabl e head or
brain injury.

The next area to be addressed is the conpensabl e

injury to the claimant’s neck or cervical spine. | concur
with the Mpjority’s finding that C ai mant has proven by the
greater weight of the credible evidence that he sustained a
5% per manent anatomi cal inpairnment to the body as a whol e,
as a result of his conpensable cervical injury of June 11
2002.

The final injury to be addressed is the Caimant’s
cardiac difficulties that were brought on by the assault and
resul ting conpensable injuries to his head, brain, and neck
on June 11, 2002. The nedical evidence shows that these
cardiac difficulties involved the occurrence of an acute
subendocardi al nyocardial infarction and resulting
respiratory failure.

The nedi cal records contain no assessnent of any
per manent physical inpairnent as a result of the Cainmant’s
conpensabl e cardi ac conplications or consequences. |In fact,

the only medical evidence dealing with this subject is the
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report of Dr. Moffitt, dated March 8, 2004. 1In this report,
Dr. Mffitt indicated that the C ai mant has reached maxi num
medi cal inprovenent in regard to his conpensabl e cardi ac
difficulties and has experienced no “increase” in permnent
physi cal inpairnment as the result of his conpensabl e cardiac
conplications or consequences in June of 2002.

The nmedi cal records establish that the dai mant’s

conpensabl e conplications or consequences fromhis

enpl oynment related injuries on June 11, 2002, were in the
formof a nyocardial infarction, wth tachycardi a and
respiratory failure. Cearly, this myocardial infarction
woul d result in additional permanent danmage to the nuscles
conprising the wall of the Claimant’s heart, apparently in
the area of the lateral left ventricle.

There is no doubt that the clai mant was
experiencing significant pre-existing heart di sease and
damage at the tine of his conpensabl e nyocardi al infarction.
The evi dence shows that he had a prior nyocardial infarction
in 1991 and a subsequent episode of unstable angina. At the

tinme of the onset of his unstable angina, he was noted to



WALKER - F206791 - 69-

have severe obstruction and stenosis of the circunflex
coronary artery, noderate obstruction or stenosis of the md
to distal lateral descending artery and mld stenosis of the
distal right coronary artery. A balloon angioplasty and
stinting was perfornmed in an attenpt to open these
obstructions. This attenpt subsequently failed and in 2000
t he claimant was noted to have a total occlusion of the
circunflex artery, a 60% occlusion to the |ateral descendi ng
artery, and a 30 to 40% occl usion of the proximl right
coronary artery.

For these various pre-existing coronary defects,

Dr. Charles Fitzgerald, a cardiologist, has opined that the
cl ai mant was experiencing a 50% per manent physi cal

i npai rment for these preexisting cardiac defects at the tine
of his accident on June 11, 2002. Dr. Fitzgerald further
stated that this degree of permanent inpairnent was
calculated in a manner espoused by the Guides. A review of
the Guides, confirnms this fact. The 50% assessnment nade by

Dr. Fitzgerald would be the | owest assessnment recommended
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for a Class IV classification of coronary artery di sease
(table 6, page 178 of the Guides).

However, | cannot concur with Dr. Mffitt’'s
conclusion that the second and conpensabl e nyocardi al
infarction, in June of 2002, did not produce any increase in
per manent physical inpairnent attributable to the claimant’s
various cardiac difficulties. The Guides recommends a
m ni rum of a 10% per manent physical inpairnent to the body
as a whol e based solely on the occurrence of a nyocardi al
I nfarction or permanent damage to the nuscles of the
claimant’s heart (table 6, page 178, Cassification I1).
Clearly, the claimant’s conpensabl e coronary conplications
or consequences woul d have produced at |east an additi onal
10% per manent physical inpairnent, if the clainmant had no
pre-existing permanent cardiac inpairnent. The nere fact
that he had extensive pre-existing permanent coronary danage
or inpairment should not relieve the respondents from
liability for the inmpairnent attributable solely to the

conpensabl e consequence.
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Al t hough Ark. Code Ann. 811-9-525 was intended by
the legislature to relieve the respondents fromliability
for conbined disability, it is obvious fromthe wording of
this section that it was not intended to provide the
respondent with any relief fromliability for pernmanent
i mpai rment attributable solely to the conpensable injury (or
in this case, the conpensabl e consequence or conplication).
Therefore, in my opinion, the Caimant has proven by the
greater weight of the credi ble evidence that he has
sust ai ned a 10% per manent physical inpairnent to the body as
a whole as the result of his conpensabl e cardi ac consequence
or conplication of June of 2002.

In summary, it is nmy opinion that the d ai mant has
proven by the greater weight of the credible evidence that
he has sustained a total permanent physical inpairnment of
45%to the body as a whole, as a result of the pernmanent
effects of his various conpensable injuries of June 11,

2002, and their conmpensabl e consequences. This includes a
30% per manent physical inpairment for his conpensabl e

cerebral or brain injury, a 5% permanent physical inpairnment



WALKER - F206791 -72-

for his conpensable cervical injury, and a 10% per manent
physi cal inpairment for his conpensabl e cardiac
difficulties. In my opinion, Respondents No. 1 would be
liable for permanent partial disability benefits
attributable to this degree or percentage of permanent
physi cal i npairnent.

The issue of the extent of permanent functional
disability or |oss of wage-earning capacity is intertw ned
with the issue of applicability of Ark. Code Ann. 811-9-525
and Second Injury Fund liability. |If the threshold
requi renents of Ark. Code Ann. 811-9-525 are net, then a
determ nati on nust be made of the extent of the Claimant’s
“conbi ned” functional disability or |oss of wage-earning
capacity and liability for permanent benefits attributable
thereto are controlled by the provisions of this subsection.
On the other hand, if the provisions of Ark. Code Ann. 811-
9-525 are inapplicable to the present claim then the issue
of the existence and extent of permanent functional

disability or |oss of wage earning capacity and liability
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for benefits attributable thereto are controlled by the
provi sions of Ark. Code Ann. 811-9-522(b) and 811-9-519.

The provisions for Ark. Code Ann. 811-9-525

provi de that this subsection is applicable when the
following criteria are net:

1. The cl ai mant nust be experiencing
per manent disability or inpairnment
at the time of the conpensable
injury giving rise to the present
claim

2. The conpensable injury giving rise
to the present claimnust result in
addi ti onal permanent disability or
i npai rment .

3. The percentage of disability or
i mpai rment caused by the conbi ned
disabilities or inpairments nust be
greater than that which would have resulted
fromthe last injury considered al one and of
itself.

4. The claimant nust be entitled to
recei ve conpensation for the
conbi ned disabilities or
i mpai rents.
At the tinme of the Claimant’s enploynent rel ated
accident and resulting conpensable injuries, on June 11,
2002, he was clearly experiencing a significant anmount of

per manent physical inpairnent. He had pernmanent danage to
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his heart nuscle caused by the prior myocardial infarction
in 1991 and had extensive stenosis or bl ockage of several
maj or coronary arteries with epi sodes of uncontrolled

angi na. The respondents’ expert, Dr. Fitzgerald assessed a
per manent physical inpairnment of 50%to the body as a whol e,
as a result of these pre-existing coronary difficulties.
Thi s assessnment of anatom cal inpairnment is supported by the
evi dence presented, based upon objective findings, and was
calculated in a manner that conforns to the Conm ssion’s

of ficial rating guide.

Clearly, the claimant had not yet experienced any
actual functional disability or |oss of wage-earning
capacity as a result of these pre-existing cardiac or
coronary difficulties. However, these pre-existing
difficulties would have resulted in sone physical
l[imtations of the Claimnt’s potential enploynent
activities (albeit not sufficient to prevent himfrom
perform ng the position he had with the respondent at that
time). Thus, he had only potential functional disability or

| oss of wage-earning capacity that was based upon his



WALKER - F206791 - 75-

exclusion froma significant nunber of potential enploynents
for which he woul d ot herwi se be qualified, should he have
lost his job with the respondent.

However, in determning applicability of Ark. Code
Ann. 811-9-525, | have only considered the claimnt’s pre-
exi sting pernmanent physical inpairnment fromhis previous
cardiac or coronary difficulties and not any potential pre-
exi sting functional disability or |oss of wage-earning
capacity. Ark. Code Ann. 811-9-525 uses the terns
“disability” and “inpairnment” in the alternative. Thus, the
exi stence of either pre-existing disability or inpairment is
sufficient to invoke application of this subsection. Thus,
as the evidence presented unquestionably shows the first
requi renment of Ark. Code Ann. 811-9-525 has been net.

As stated above, it is my opinion that the
conpensabl e injuries of June 11, 2002, and their conpensabl e
consequence has resulted in additional permanent physi cal
impai rment. This permanent physical inpairnment is separate
and distinct fromthat which the claimant was previously

experiencing fromhis pre-existing cardiac or coronary
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difficulties. These include the 30% permanent physi cal

i npai rment for his conpensable brain injury, the 5%

per manent physical inpairnment for his conpensabl e cervical
injury, and the additional 10% permanent physical inpairnment
for his conpensabl e coronary consequence. Again, the

evi dence shows that the claimant did not, initially,
experience any actual pernmanent functional disability or

| oss of wage-earning capacity, he returned to his enpl oynent
at the same or greater wage. This continued until his

enpl oyer went out of business sone nonths |ater.

However, Ark. Code Ann. 811-9-525 uses the term
disability or inpairment in the alternative. Cdearly, the
Cl ai mant has experienced permanent physical inpairnment as
the result of his conpensable injuries and conpensabl e
consequences which is in addition to and in excess of that
whi ch was caused by his preexisting coronary or cardiac
difficulties. This additional pernanent physical inpairnent
is sufficient to satisfy the second requirenent for the

application of Ark. Code Ann. 811-9-525.
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Next, the greater weight of the credi ble evidence
establishes that the claimnt’s conbined disabilities and
inmpairnments clearly exceed the disability or inpairnent
whi ch woul d have resulted fromthe last injury considered
al one and of itself. Froma purely mathematical standpoint,
t he conbi ned inpairnents of the Clainmant’s pre-existing
cardiac or coronary difficulties and his subsequent
conpensabl e injuries and consequences would total 95%to the
body as a whole (50% plus 30% plus 5% plus 10% . This would
clearly exceed the permanent physical inpairnment resulting
fromhis conpensabl e injuries and consequences of June 11
2002, considered al one and of thenselves, of 45%to the body
as a whole (30% plus 5% plus 109% .

The evidence further establishes that the
Claimant’ s preexisting cardiac or coronary difficulties,
specifically his excessive coronary artery stenosis or
bl ockage, not only independently produced permanent physical
i npai rment both before and after his conpensable injuries of
June 11, 2002, but woul d al so i ndependently have a

significant inpact upon the Caimant’s potential physical
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activities and potential enploynment positions. Such
extensive arterial blockage would nmake it dangerous if not
i npossible for the Claimant to engage in any relatively
strenuous physical activities or stressful situations. This
inturn would limt the Claimant’s availability for various
enpl oyment positions for which he woul d ot herw se be
gualified. Therefore, in nmy opinion, the greater weight of
the credible evidence satisfies the third requirenment for
the application of Ark. Code Ann. 811-9-525 to the present
claim

The final consideration is whether the C ai mant
“Is entitled to receive conpensation on the basis of
conmbined disabilities or inmpairnments.” The evidence
presented fails to reflect any reason why the C ai mant woul d
not be entitled to receive conpensation for these conbi ned
disabilities or inpairments. Cearly, the daimant woul d be
entitled to receive conpensation for the inpairnents
attributable to the conpensable injuries and consequences of
June 11, 2002. There is no indication that the statute of

limtations has run on the Claimant’s entitlenent to these
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benefits and no one so contends. There is also no evidence
or contention of any other bar to his entitlenent to
conpensation for permanent i npairnent.

The only arguabl e bar would be the Caimnt’s
entitlement to benefits for permanent disability or |oss of
wage earning capacity under the provisions of Ark. Code Ann.
811-9-522(b)(2). The evidence presented shows that the
claimant returned to enploynent for the respondent in July
of 2002, as a m |l roomforeman over 30 to 50 enpl oyees. He
continued in this position, at wages equal to or greater
than those he was receiving on June 11, 2002, until the
respondent went out of business in March of 2004. However,

t he evi dence shows that this was only possible because the
respondent nodified his position to acconmodate his
restrictions and limtations, and he was not required to
perform many of the activities previously required of himin
this position. The Caimant’s ability to maintain
productive enmploynment with the respondent was due to
experience gained in his 17 years of enploynent with the

respondent.
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There is no evidence presented to indicate that
the termnation of the Claimnt’s enploynent in March of
2004, was in any way the result of his m sconduct in
connection with the work or the result of his leaving this
enpl oyment voluntarily and w thout good cause connected with
the work. There is also no evidence that the C ai mant has
obtai ned or has had a bona fide offer of enploynent by any
ot her enpl oyer, at wages equal to or greater than those he
was receiving at the time of his accident.

Applicable case law has held, in light of the
provi sions of Ark. Code Ann. 811-9-522(d), that a claimant’s
return to enpl oynent does not forever bar himor her from
being entitled to benefits for permanent functional
disability or |oss of wage-earning capacity. These
deci si ons have construed the provisions of Ark. Code Ann.
811-9-522(b)(2) to only prevent the claimant from being
entitled to benefits for permanent functional disability or
| oss of wage earning capacity during the period of continued
enpl oynent at wages equal to or greater than those being

received at the tine of the accident and conpensable injury,
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if the enploynent is term nated for reasons beyond the
claimant’ s control and unassociated with any m sconduct on
the part of the clai mant.

At the tinme of the hearing and for sone tinme prior
thereto, the O ai mant had not been enpl oyed at wages equal
to or greater than those he was receiving at the tinme of his
accident and resulting conpensable injuries, nor did he have
a bona fide offer of enploynent at the same or greater wage.
The |l oss of his previous enploynent was in no way due to his
m sconduct or vol untary abandonnent of the position. Thus,
at the tinme of the hearing and at the present tine, Ark.
Code Ann. 811-9-522(b)(2) would not bar the O aimant from
entitlement to benefits for functional disability or |oss of
wage- earni ng capacity.

In summary, it is nmy opinion that Ark. Code Ann.
811-9-525 is applicable to the present claim Thus, it
beconmes necessary to determ ne the respective liability of
t he respondent enpl oyer-carrier and the Second Injury Fund

of the State of Arkansas. In order to arrive at the



WALKER - F206791 - 82-

respective liability of these parties, a determ nation nust
be made of the claimant’s current conbined “disability.”

The record shows that the Claimant is 53 years
old. He has a high school diplom and has taken several
“supervisor” courses, at Westark Community Col | ege (now
UAFS). The evidence further shows that, except for somne
prior work as a ranch hand, the C aimant’s enpl oynent has
primarily involved working in the mlling of wood products.
The d aimant had a | engthy period of enploynent for Ayers
Furniture (approximtely 10 years), where he worked his way
up to a supervisory position. He also had a 5 year period
of enploynment at Tucker Duck & Rubber, where he held a
supervisory position in the mll room Finally, he had a 17
year period of enploynment with this respondent, where he
held a position of m |l room supervisor at the tine the
respondent went out of business.

The evi dence presented shows that the claimant has
had two previous myocardial infarctions (including one at
the tinme of the conpensable injury). He has also had a

previous stinting of various coronary arteries which was
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unsuccessful. Repeated studi es have shown extensive

at herosclerosis of his coronary arteries, including one
which is totally occluded. Al of these conditions have
resulted in a susceptibility to angi na upon anything nore
than the |ightest of physical activities. No specific
restrictions have been placed on the claimnt’s physical
activities or potential enploynent activities, as a result
of these coronary difficulties. The O aimnt has been
instructed only to performactivity “as tolerated.” Based
upon the Claimant’s testinony, his cardiac difficulties make
hi m susceptible to fatigue and prevent himfrom engaging in
any but the lightest or nost sedentary activities.

The daimant’s skull fracture and resulting brain
injury has significantly inpaired his cognitive and | earning
abilities. These Iimtations would prevent the clai mant
fromperform ng conplicated tasks. These deficits would
also interfere with his ability to adapt to new enpl oynent
environments. This would nmake the potential of retraining
or the “transfer of skills” to another type of nmanagenent

position extrenely | ow



WALKER - F206791 - 84-

The Caimant’s chronic cervical difficulties would
concurrently interfere with his ability to perform heavy
manual | abor. These difficulties would also prevent the
Claimant from perform ng any enpl oynent positions requiring
himto repeatedly bend or nove his neck or to maintain it
for extended periods in a fixed position.

There is no dispute that the Caimant returned to
enpl oyment with this respondent in July of 2002, as the m ||
room supervi sor and functioned in this capacity until the
conpany went out of business in March of 2004. However, the
Claimant’ s testinony indicates that the respondents all owed
the Caimant to limt his duties or activities fromthose
previ ously expected of him as the mlIl room supervisor, to
accomodate his physical |imtations and restrictions. Most
likely, this was the result of his long tine enploynent with
the respondent. It is highly doubtful that a new enpl oyer
woul d be as accommodating. The nunber of mll room
positions, especially in a supervisory capacity, have becone

extrenely limted in the |ocal area. The once nunerous
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furniture factories and wood wor ki ng operations have gone
the way of the respondent.

The Caimant’s ability to obtain enploynent in the
open job market, with the limtations all owed by the
respondent, is highly doubtful. H's current difficulties
with his level of mental functioning and ability woul d make
it highly unlikely that he could transfer any of his
managerial skills to a new and different setting. | am
inclined to agree with the expert opinion of the vocational
specialist retained in this case, Dale Thomas. It would be
unlikely that the Cainmant could obtain any regular full-
time enploynment in the open job market.

After consideration of all the evidence presented,
it is my opinion that the C ai mant has proven that he has
been rendered permanently totally disabled as the result of
the disabling effects of his pre-existing cardi ac danage
conbined with the pernmanent danmage occasi oned by his various
conpensabl e injuries. Therefore, under Ark. Code Ann. 811-9-
525(b) (5),the respondents No. 1 would be liable to the

Claimant for permanent partial disability benefits
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attributable to a permanent physical inpairnment of 45%to
the body as a whole, and the Second Injury Fund of the State
of Arkansas would be Iliable to the claimant for the
di fference between this anount and pernmanent t ot al
di sability.

For the foregoing reasons, | concur, in part, and

respectfully dissent, in part, fromthe Majority’s decision.

SHELBY W TURNER, Conm ssi oner



