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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed December 13, 2005.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1.  The stipulations agreed to herein are
accepted as fact;

2.  Claimant has failed to rebut, by a
preponderance of the evidence, the presumption
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contained in Ark. Code Ann. § 11-9-
102(4)(B)(iv) that illegal drugs substantially
occasioned the accident in which he was
injured on June 3, 2004, and which resulted in
his death on June 4, 2004.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the December 13, 2005

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Turner dissents.

DISSENTING OPINION

          I respectfully dissent from the Majority’s

decision affirming and adopting the Administrative Law

Judge’s December 13, 2005 opinion finding that Claimant

failed to rebut, by a preponderance of the evidence, the

presumption contained in Ark. Code Ann. §11-9-

102(4)(B)(iv) that illegal drugs substantially

occasioned the accident in which he was injured on June

3, 2004, and which resulted in his death on June 4,

2004.  Based upon my de novo review of the record in its

entirety, it is my opinion that the respondents failed

to invoke the statutory presumption under Ark. Code Ann.

§11-9-102(4)(B)(iv)(b).  In the alternative, even if the

statutory presumption was invoked, Claimant met his

burden of rebutting that presumption.

          The facts in this claim are essentially

undisputed.  Claimant was fatally injured in a motor

vehicle accident on June 3, 2004, while driving a van

for the respondent employer, and subsequently died on

June 4, 2004.  According to the motor vehicle accident

report filed by the State Police, Claimant’s vehicle
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crossed the center line of the highway and struck a

trailer being towed by a pickup truck.

          Claimant was transported by ambulance to Drew

Memorial Hospital where, for treatment purposes, unknown

hospital staff in the emergency room drew his urine. 

The lab, at Drew, ran a toxicological screen on the

urine and reported finding the presence of the non-

psychoactive metabolite of cocaine, benzoyleconine.

          Respondents assert the defense that claimant

tested positive for cocaine metabolites on the date of

injury, triggering the mandatory presumption that

claimant’s injury was substantially occasioned by the

use of illegal drugs, and that claimant has failed to

rebut that presumption by a preponderance of the

evidence.

          Arkansas Code Annotated §11-9-102 states, in

pertinent part:

          (B) “Compensable injury” does not include:

          (iv)(a) Injury where the accident was          
 substantially occasioned by the use of           
alcohol, illegal drugs, or prescription drugs           
in contravention of physician’s orders.

          (b) The presence of alcohol, illegal drugs, or 
          prescription drugs used in contravention of a  
         physician’s orders shall create a rebuttable    
         presumption that the injury or accident was     
         substantially occasioned by the use of          
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         alcohol, illegal drugs, or prescription drugs   
         used in contravention of physician’s orders.

          (c) Every employee is deemed by his or her     
      performance of services to have impliedly          
 consented to reasonable and responsible           
testing by properly trained medical or law           
enforcement personnel for the presence of any           
of the aforementioned substances on the           
employee’s body.

          (d) An employee shall not be entitled to       
    compensation unless it is proved by a           
preponderance of the evidence that the           
alcohol, illegal drugs, or prescription drugs           
utilized in contravention of the physician’s           
orders did not substantially occasion the           
injury or accident.

          In my opinion, respondents have failed to meet

their burden of proving reasonable and responsible

testing by properly trained medical personnel for the

presence of illegal drugs in the claimant’s system at

the time of the accident or injury.

          The record suggests that Claimant’s urine was

drawn at Drew Memorial Emergency Room and transported to

the lab for testing.  However, a legitimate question can

be raised as to whether the sample tested was actually

that of the Claimant.  Mr. Jeff Turner, the lab

supervisor, acknowledged in his deposition that it was

possible that the urine sample could have been drawn

from a person other than the Claimant.  He testified

that normally the ER staff would not draw a urine sample



Tenner - F406402 6

without a doctor’s order.  The Claimant’s medical

records reflect doctor’s orders for a number of other

lab tests to be done, but there was not a doctor’s order

for a urinalysis to be done on the Claimant.  

          Respondents fail to adduce proof that Drew

Memorial had in place and followed proper protocols for

the collection of urine samples for testing under the

existing circumstances.  Claimant was alive when treated

at the ER.  However, due to his injuries, he was

strapped to a back board, his leg immobilized in a cast,

his pelvis was also immobilized, and his neck and head

immobilized in a collar.  Given those circumstances, he

would be unable to stand and void on his own.  Rather an

in and out catheter would have to be used.  Attached to

the catheter that would be inserted through the penis

into the bladder is a tube on one end and either a

syringe or a bag into which the urine is collected.  The

urine is then collected into a urine cup for

transportation to the lab.  Mr. Turner conceded that if

any of these implements was contaminated, the urine

specimen would be also.  Mr. Turner testified that he

could not rule anything out as he was not present when

the sample was collected and did not know if proper
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protocols were in place and/or followed to prevent

contamination.

          Respondents, in my opinion, also failed to

demonstrate that the test was administered by properly

trained medical personnel.  Claimant does not question

Mr. Turner’s qualifications.  However, respondents fail

to provide anything in the record which identifies who

drew the urine specimen and their qualifications to do

so.  The Commission is left to speculate that the person

or persons who drew the urine were properly trained to

do so.  This is particularly important, in the present

claim, given the procedures that were surely involved in

order to obtain the specimen. 

          Given the foregoing, in my opinion,

respondents have failed to meet their burden of proving

reasonable and responsible testing by properly trained

medical personnel for the presence of illegal drugs in

the Claimant’s body at the time of the accident in order

to invoke the statutory presumption of Ark. Code Ann.

§11-9-102(4)(B)(iv)(c).

          Even if it is found that the urine sample is

the Claimant’s and that the testing was reasonable and

responsible and done by properly trained personnel, it

is my opinion that respondents are still not entitled to
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the presumption because they have failed to adduce

sufficient evidence of the presence of an illegal drug.

          First, the urinalysis done in this case, does

not test for the presence of an illegal drug.  Cocaine

is the psychoactive agent that causes the impairment. 

All that this assay tests for is the presence of the

non-psychoactive byproduct of cocaine, benzoyleconine. 

Furthermore, this test is a screen and in order to

consider its results valid, it should be confirmed by a

more sophisticated test, termed GC/MS.  Both Mr. Turner

and Dr. Simmons testified to rule out a false positive,

confirmation tests must be done.  In that no

confirmation test was done, in my opinion, respondents

have failed to prove the presence of an illegal drug.

          Secondly, the urinalysis does not indicate the

presence of an illegal drug in the Claimant’s system or

an impairment at the time of the accident or injury. 

Both Mr. Turner and Dr. Simmons testified that a

urinalysis is incapable of establishing that any

psychoactive substance is in a person’s system.  Dr.

Simmons testified that a urinalysis is not a test of

what is circulating in a person’s system, but rather it

tests what has been metabolized and filtered from the

system.  Dr. Simmons established that a person may
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excrete metabolites through his or her urine for several

days after ingestion, depending upon the dosage, the

dosage time and whether the person is an infrequent or

chronic user.  In that it does not test what is

circulating in the person’s system, it cannot establish

that any psychoactive drug is present at any given time. 

Therefore, in my opinion, respondents have not met their

burden of proving the presence of an illegal drug,

specifically cocaine in this case.

          Furthermore, the test can not establish a

correlation to any amount of cocaine or any other

illegal drug, if any, that may be in a person’s system. 

Given the fact that the assay is only a screen and was

not confirmed, that it does not test what, if anything,

is circulating in the person’s body, and cannot

correlate to the dosage time or quantify the dosage,

respondents, in my opinion, have failed to establish the

presence of illegal drugs as required by Ark. Code Ann.

§11-9-102(4)(B)(iv)(b).

          In order to invoke the statutory presumption

under Ark. Code Ann. §11-9-102(4)(B)(iv)(b), there must

be evidence of the presence of an illegal drug.  The

invocation of the presumption is founded on the

inference that non-psychoactive metabolites in one’s
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urine establishes the presence of an illegal drug in the

person’s system.  I do not believe that to be the case. 

As discussed above, it is my opinion that urinalysis is

insufficient to establish the presence of an illegal

drug in a person’s system.

          Additionally, there is no testimony that the

Claimant was acting strange that day, that his behavior

was erratic or anything else which would suggest he was

under the influence of a drug and impaired.  The

Claimant was still alive after the wreck, but later died

on the operating table at Jefferson Regional Hospital in

Pine Bluff after being transferred from Drew Memorial in

Monticello.  Neither the EMT records nor the hospital

records describe the claimant as being under the

influence.  Accidents can happen for many different

reasons and it is speculation at best to conclude that

the fact of the accident conclusively establishes the

presence of an illegal drug.  Conjecture and

speculation, even if plausible, cannot take the place of

proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App.

32, 812 S.W.2d 692(1991); Dena Construction Co. v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d

125 (1993).  Respondents have not adduced sufficient
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evidence of the presence of an illegal drug to warrant

the invocation of the statutory presumption.

          In the alternative, even if the respondents

have adduced enough evidence to invoke the statutory

presumption, it is my opinion that the Claimant has

rebutted that presumption.  The Claimant has shown

through both medical records and reports of the

witnesses to the accident that he was not impaired or

otherwise under the influence of an illegal drug.  While

the EMT’s report that the Claimant lost consciousness at

the scene of the wreck, he was alert at the ER of Drew

Memorial Hospital and complained of left leg pain. 

Furthermore, when it was determined that he was bleeding

internally and needed to be transported to Jefferson

Regional in Pine Bluff, Arkansas, the attending

physician answered the question, “Is the patient

mentally competent?”,”yes”.  In my opinion, there is no

indication in the record to prove that the accident was

substantially occasioned by the use of illegal drugs and

therefore Claimant has rebutted the statutory

presumption.

          For the foregoing reasons, I respectfully

dissent from the Majority’s decision affirming and
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adopting the Administrative Law Judge’s December 13,

2005 opinion. 

     ______________________________
SHELBY W. TURNER, Commissioner


