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Decision of Administrative Law Judge: Affirmed, in part, and
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OPINION AND ORDER

Respondents appeal the opinion and order of the

Administrative Law Judge finding in relevant part:

7. The respondents have willfully and
intentionally failed to pay or accept
liability for the expenses necessary to
obtain the recommended surgical
treatment of her compensable lumbar
injury. As a result, they have willfully
and intentionally failed to pay a
medical benefit awarded by a valid final
Order of this Commission and are subject
to the penalty provided by A.C.A. § 11-
9-802(e) on this benefit. The
appropriate penalty for this failure is
the maximum thirty-six percent (36%) of
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the amount of the benefits involved.
Pursuant to the provisions of the
appropriate subdivision, this penalty is
payable to the claimant.

8. The respondents have failed to pay
within fifteen (15) days after it became
due the installments of temporary total
disability, which were payable under the
prior Opinion of March 27, 2003 and that
had accrued by the date of the Court of
Appeal’s mandate on December 7, 2004.
Therefore, all of these accrued
installments of compensation would be
subject to the 20 percent (20%) penalty
provided by A.C.A. § 11-9-802(c). The
respondents are liable to the claimant
for this penalty, which is in addition
to such installments of compensation.

9. The evidence clearly shows that the
claimant continued within her healing
period from the effects of her
compensable lumbar injury and continued
to be rendered totally disabled from
regular gainful employment as a result
of the effects of this injury from
March 25, 2005 through a date yet to be
determined. These by-weekly installments
of compensation represent installments
of compensation payable under the prior
Opinion and Award of March 27, 2003.
Therefore, any of these installments of
compensation which have not been paid
within fifteen (15) days after the
installment became due are subject to
the twenty percent (20%) penalty
provided by A.C.A. § 11-9-802(c). The
respondents would by liable to the
claimant for this twenty percent (20%)
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penalty, which is in addition to such
installments of compensation.

* * *

11. The respondents have previously
denied the occurrence of any compensable
injury to the claimant’s lumbar spine
and effectively controverted any claim
for benefits attributable to such an
injury in its entirety. The respondents
also specifically controvert, at this
time, the claimant’s entitlement to any
of the penalties provided by A.C.A. §
11-9-802, the claimant’s entitlement to
continuing temporary total disability
benefits on and after March 26, 2005,
and attempt to again controvert the
claimant’s entitlement to the medical
services recommended by Dr. Harold
Chakales for the claimant’s compensable
lumbar injury in the form or surgical
intervention.

12. A reasonable fee for the claimant’s
attorney would include the maximum
statutory attorney’s fee on all the
controverted penalties herein assessed.

The Administrative Law Judge also found that the

evidence failed to show that the respondents willfully or

intentionally disobeyed a valid and final Order of the

Commission. The claimant did not cross-appeal this finding.

After our carefully conducted de novo review of

the entire record herein, it is our opinion that the opinion
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of the Administrative Law Judge should be affirmed in part

and reversed in part. Specifically, we find from a

preponderance of the evidence that the findings and awards

with regard to penalties associated with the late payment

and failure to pay temporary total disability benefits are

correct, and they are, therefore, affirmed by the Full

Commission. However, we find from a preponderance of the

evidence that the findings and award of penalties associated

with the payment or acceptance of liability for the expenses

necessary to obtain the recommended surgical treatment of

her compensable lumbar injury are incorrect and are not

supported by the record, and they are, therefore reversed by

the Full Commission. 

This claim was the subject of a hearing before the

Administrative Law Judge on January 7, 2003, which resulted

in an Opinion and Order filed March 27, 2003. In said

Opinion the Administrative Law Judge found in pertinent part

that the claimant sustained a compensable injury to her back

or lumbar spine on January 27, 2002, for she is entitled to

temporary total disability benefits from February 18, 2002,
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and continuing through a date yet to be determined, as well

as, medical benefits for the “medical services provided and

recommended to the claimant for her compensable lower back

or lumbar spine injury by and at the direction of Dr. Harold

Chakales...” This Opinion was appealed to the Full

Commission which issued an Opinion and Order on December 3,

2003, affirming and adopting the decision of the

Administrative Law Judge as the decision of the Full

Commission on appeal. Respondents appealed the Full

Commission opinion to the Arkansas Court of Appeals which

affirmed the Commission’s decision in an opinion issued

November 17, 2004. When the Court of Appeals’ decision was

not appealed to the Arkansas Supreme Court, the clerk of the

Court issued a Mandate affirming the Commission’s decision

on December 7, 2004, thus rendering the Court of Appeals

decision a full and final opinion. 

The record reflects that respondents did not issue

the claimant her payment for indemnity benefits until

December 30, 2004. This payment was not received by the



Taylor - F202289 -6-

claimant until sometime in January 2005. A.C.A. § 11-9-

902(c) states:

If any installment payable under the
terms of an award is not paid within
fifteen (15) days after it becomes due,
there shall be added to such unpaid
installment an amount equal to twenty
percent (20%) thereof, which shall be
paid at the same time as, but in
addition to, the installment unless
review of the Compensation Order making
the award is had as provided in §§ 11-9-
711 and 11-9-712.

This subsection does not provide for any

consideration of excuses or reasons behind such failure to

timely pay the benefits awarded. 

The Court of Appeals opinion became a final

opinion on December 7, 2004, when the Clerk of the Court

issued the affirming Mandate. On that date, all accrued

benefits became due. The respondents then had 15 days

pursuant to A.C.A. § 11-9-802(c) in which to pay these

benefits. The evidence clearly demonstrates that the

respondents did not make timely payment of these accrued

benefits. Accordingly, the respondents are liable to the

claimant for an additional 20% penalty on the temporary
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total disability benefits which had accrued as of the date

the Court of Appeals decision become final. 

The next issue is whether the respondents’ failure

to timely pay the benefits awarded by the prior opinion

subjected the respondents to the harsher penalty set forth

in A.C.A. § 11-9-802(e) which states: 

In the event that the Commission finds
the failure to pay any benefits is
willful and intentional, the penalty
shall be up to thirty-six percent (36%),
payable to the claimant.

The Administrative Law Judge did not find the

respondents’ failure to timely pay the accrued temporary

total disability benefits was “willful and intentional.” The

claimant does not appeal this finding. As no evidence of any

willful or intentional act on behalf of the respondents with

regard to this late payment was introduced into evidence,

and as claimant does not appeal this finding, we affirm this

finding of the Administrative Law Judge.

Next is the matter of whether the respondents are

liable for a late payment penalty for their cessation of

temporary total disability benefits on March 25, 2005. The
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record reflects that after the claimant was brought current

on her temporary total disability benefits with the check

issued on December 30, 2004, the respondents continued to

pay temporary total disability benefits until March 25,

2005, when the claimant refused to be examined by a doctor

of the respondents’ choosing for a second opinion. Pursuant

to the original award of benefits, the claimant was awarded

temporary total disability benefits from February 18, 2002,

“through a date yet to be determined.” There has been no

determination that the claimant has reached the end of her

healing period or that she was no longer totally

incapacitated from earning wages as of March 25, 2005.

Respondents presented no evidence to explain or justify

their cessation of benefits as of March 25, 2005. The only

conclusion that can be drawn from the evidence is that once

the claimant refused to comply with the respondents request

that she be examined by a doctor of their choosing, the

respondents terminated temporary total disability benefits.

As noted by the Administrative Law Judge, there is no

provision in the Act that would excuse the respondents from
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paying temporary total disability benefits to which the

claimant would otherwise be entitled simply because she

refused the respondents’ request to see a physician of the

respondents’ selection. As the claimant had been awarded

such benefits, the only legitimate reasons in this case to

terminate temporary total disability benefits would be

because the claimant was no longer within her healing period

or was no longer totally disabled from earning wages.

Neither of these reasons was present in this claim when the

respondents terminated the claimant’s benefits. Accordingly,

pursuant to the previous award of benefits the respondents

were liable for temporary total disability benefits at the

time they ceased payment of benefits on March 25, 2005.

Since respondents have failed to make payment of these

benefits within fifteen (15) days of when they were due, the

Administrative Law Judge found the respondents were liable

for the 20% penalty provided by A.C.A. § 11-9-802(c).

Claimant did not request a finding on whether this failure

to timely pay indemnity benefits subsequent to March 25,

2005, was subject to a 36% penalty for a willful and
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intentional failure to pay, nor did the claimant cross-

appeal on this issue. The Full Commission affirms the

finding of the Administrative Law Judge that the respondents

failed to timely pay the installment of temporary total

disability benefits from March 25, 2005, through at least

the date that these installments are made current, for which

they are liable for the 20% penalty payable to the claimant

in accordance with A.C.A. § 11-9-802(c). 

The final issue for determination is whether the

respondents failed to pay or accept liability for the

medical expenses that were awarded via the March 27, 2003,

Opinion and Order. This opinion which was affirmed and

adopted by the Full Commission and which was affirmed by the

Court of Appeals specifically found with regard to the

claimant’s entitlement to medical treatment:

The medical services provided and
recommended to the claimant for her
compensable lower back or lumbar spine
injury by and at the direction of
Dr. Harold Chakales constitute
reasonably necessary medical services
for her compensable injury. Respondents
CV’s Family Foods and Benchmark
Insurance Company is liable for the
expenses of such services, subject to
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the medical fee schedule established day
(sic) this Commission.

At the most recent hearing, the claimant

introduced two medical reports from Dr. Chakales that

predated her first hearing in which Dr. Chakales

specifically referred to the claimant’s need for cervical

surgery. In the March 20, 2002, office note, Dr. Chakales

wrote, “She may even be a candidate for cervical surgery.

However, we need to treat her conservatively.” After

pursuing conservative treatment for several months,

Dr. Chakales wrote in his June 24, 2002, office note, “She

has a symptomatic lumbar disc and needs to be decompressed

and arthodesed.” Thus, by the time of her first hearing, it

was known that Dr. Chakales had recommended cervical surgery

for the claimant. This recommendation was found to be

reasonably necessary in connection with the claimant’s

compensable injury by the Administrative Law Judge and the

Full Commission and was affirmed by the Court of Appeals.

In a letter dated January 3, 2005, Dr. Chakales

wrote to the claimant’s attorney advising in pertinent part:
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My diagnoses remain unchanged. However,
I would recommend we perform a current
MRI of the lumbar spine, as well as a
current EMG/NCV of her back and both
legs. I have prescribed some pain pills
and muscle relaxers. She is to return in
approximately four weeks.

It is specifically noted that while his diagnoses

remained unchanged, Dr. Chakales did not proceed with his

previous recommendation of surgery which has been authorized

by the Commission. No additional medical records from

Dr. Chakales were introduced into evidence; however, the

claimant testified that upon receiving the results of these

diagnostic tests, Dr. Chakales did not schedule surgery, but

recommended yet another diagnostic test in the form of a

discogram. Respondents have not authorized this test. There

is no evidence that this test had ever previously been

performed or recommended for the claimant by Dr. Chakales.

Accordingly, we are unable to find that the respondents

failed to pay or accept liability for the medical expenses

that were previously awarded. While it may be argued and

presumed that this test is simply a prerequisite for

Dr. Chakales to perform the surgery which has been awarded,



Taylor - F202289 -13-

such presumption would require speculation and conjecture.

Conjecture and speculation, even if plausible, cannot take

the place of proof. Ark. Dept. of Correction v. Glover, 35

Ark. App. 32, 812 S.W.2d 692 (1991). Dena Construction Co.

v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970). Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993). Moreover, we cannot find that the previous award of

medical treatment as “provided and recommended” by

Dr. Chakales gives him a blank check to recommend at the

respondents’ expense additional treatment and testing that

has yet to be found reasonably necessary in connection with

the claimant’s compensable injury. While we note that the

issue before the Administrative Law Judge was whether

respondents’ failure to authorize and pay for the discogram

equates to a failure to pay an award of benefits, it appears

that the Administrative Law Judge has found that such

testing is reasonable and necessary medical treatment. This

was not the issue before the Administrative Law Judge,

however, on the record before us, we cannot say that he

erred in this finding. Nevertheless, as this test was not
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recommended at the time the award of benefits was made, the

Full Commission finds that the claimant has failed to prove

by a preponderance of the evidence that she is entitled to a

penalty for the late payment of medical expenses or that the

respondents willfully and intentionally failed to pay

medical expenses that have been previously awarded by the

Commission. Therefore, the Full Commission finds that the

finding by the Administrative Law Judge and the award of a

thirty-six percent (36%) penalty for the willful and

intentional failure to pay or accept liability for expenses

necessary to obtain the recommended surgical treatment is

hereby reversed. 

Accordingly, for those reasons set forth herein,

the decision of the Administrative Law Judge is hereby

affirmed in part and reversed in part. 

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge’s

decision in accordance with Ark. Code Ann. § 11-9-809 (Repl.

2002). 
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Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by Act

1281 of 2001. Compare Ark. Code Ann. § 11-9-715(Repl. 1996)

with Ark. Code Ann. § 11-9-715 (Repl. 2002). For prevailing

on this appeal before the Full Commission, claimant’s

attorney is hereby awarded an additional attorney’s fee in

the amount of $500.00 in accordance with Ark. Code Ann.

§ 11-9-715(b) (Repl. 2002).

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
SHELBY W. TURNER, Commissioner

___________________________________
KAREN H. McKINNEY, Commissioner


