BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F504401

LORI A STUTZNAN,
EMPLOYEE CLAI MANT

BAXTER HEALTHCARE CORPORATI ON,
EMPLOYER RESPONDENT

OLD REPUBLI C | NSURANCE CO. ,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED JULY 11, 2006

Upon review before the FULL COWM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE FREDERI CK S. “RI CK”
SPENCER, Attorney at Law, Mountain Hone, Arkansas.

Respondents represented by the HONORABLE TOM HARPER, JR.,
Attorney at Law, Fort Smith, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned in part and
reversed in part.

OPI Nl ON AND ORDER

The respondent appeals froman adm nistrative | aw
j udge’ s opinion, which was filed on February 16, 2006. The
adm nistrative |law judge found, “That the claimant’s
constitutional challenges are without nerit. He further

found that the claimant has proven by a preponderance of the
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evi dence that she sustained conpensabl e bilateral carpal
tunnel injuries while in the respondent’s enploy.”

After reviewing the entire record de novo, the Ful
Conmi ssion affirns in part, and reverses in part, the
opinion of the adm nistrative |aw judge. The Ful
Commi ssion finds that the constitutional issues raised by
the claimant are without nerit. However, we further find
that the claimant has failed to prove by a preponderance of
t he evidence that she sustai ned conpensabl e bil ateral carpa
tunnel injuries while in the respondent’s enpl oy.
|. History

The clai mant, age 47 (5/7/59), began working for the
respondent enpl oyer on Novenber 11, 1994.

A review of the nedical evidence shows that the
cl ai mant was seen on August 2, 2002, by Dr. Richard Burnett
due to severe depression, chronic obstructive pul nonary
di sease (COPD), and tobacco abuse.

On April 29, 2004, the claimant was seen by Dr. Thomas
Knox for evaluation pursuant to referral fromDr. Burnett.
At that time, the claimant reported to Dr. Knox that she

began working at Baxter Healthcare two to three years ago
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and after working there for a while she began devel opi ng
sone paresthesias in her hand which have increased. Dr.
Knox noted that the clainmant had undergone “a baseline set
of nerve conduction studies eight years ago and that there
had definitely been a significant tend to worsening.”
Specifically, Dr. Knox wrote:

Examination: Pinwheel is positive bilateral.
Allen test is normal bilateral. Phalen is
positive bilateral. Tinel is negative bilateral.
No triggering. Finkelstein maneuver is negative.
Wist notion is nornal.

X-rays: X-rays of either hand show a m | d degree
of trapezi onetacarpal arthrosis of either thunb.
The wrist joints |ooks fine.

Assessment: Carpal tunnel syndronme, quite
significant as evidenced by her nerve conduction
studi es which basically show a tw ce nornal pal ner
| at ency on the right.

Recommendation: | woul d reconmend a right open
carpal tunnel release followed by the left two to
t hree weeks | ater.

On July 27, 2004, Dr. Rick \Wal ker di agnosed the
cl ai mant as having bilateral carpal tunnel syndrone. Dr.
Wl ker noted that the claimant reported that she began
havi ng synptons of nunbness and tingling in both hands in

approxi mately 1996 and that she had been on the job since
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Novenber of 1994. He further noted that the claimnt had
been noved to a different job apparently at |ess hand

I ntensi ve-type | abor and had seen some inprovenent.

However, he noted she had started working weekends and 12-
hour shifts, at which point she noticed that the synptons
had become worse. Al though Dr. Wal ker stated that this was
wor k-rel ated, he noted that he was uncertain as to the date
of injury. He recomended that the claimant return to work
with the follow ng restrictions, “that she wear wri st
splints bilaterally, and that she not engage in forceful or
repetitive gripping, and that she not lift nore than 10
pounds with either hand. |In addition, Dr. Wal ker
recommended that the claimant consider nedian nerve
deconpressi on since non-operative neasures had not provided
any significant relief.

After being provided with additional informtion
concerning the claimnt’s hobbies and other work as a
nursi ng assi stant, on Cctober 1, 2004, Dr. WAl ker reported,
in pertinent part, the foll ow ng:

After having re-reviewed her nedical chart and

havi ng al so perused orthopedic literature
regardi ng epidem ology, ny opinionis, with a
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perti

reasonabl e degree of nedical certainty, that the
assenbly line work at Baxter Heal thcare does not
contribute greater than 50%to the causation of
her carpal tunnel syndrone synptons.

As | amsure you are well aware of, carpal tunne
syndronme as viewed as carpal tunnel syndrone
epidemologist’s views nultifactorial with

epi dem ol ogy studies indicating that age-rel ated
factors, fenal e gender, snoking and body nass

i ndex as well as cross-sectional area of the
carpal tunnel all contributing primarily to car pal
tunnel syndronme synptons. Many studies are now
viewi ng work as being only periphery related to
the causative factor of carpal tunnel syndrone.

On August 19, 2005, Dr. J.K. Snelz reported in
nent part:

Discussion:

The question of etiology is difficult in the case
of carpal tunnel syndronme, however, M. Stutzman
has multiple factors which are known to increase
her risk, including increased body nmass index,
increased wist ratio bilaterally, right nore than
| eft, femal e gender, post nenopausal status, age
over 41 years, hand arthritis, and snoking. (It is
unknown whet her she has been checked for other
predi sposi ng factors, such as glucose intol erance,
or thyroid inbal ance).

She described her work at Baxter as involving
repetitive activity as she denonstrated today,

I nvol ved fine notor coordination and graspi ng, not
significant and/or prolonged torquing with extrene
fl exi on and extension of the wist.

G ven her multiple inherent risk factors, and
reviewi ng her work history, I do not feel with a
greater than 50% certainty, that the previous type
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of work she described perform ng woul d have caused
or exacerbated a carpal tunnel syndrone.

It should al so be noted that at this tinme, under

the testing as described in the acconpanying

report, Ms. Stutzman has el ectrodi agnostic

findi ngs which could be described at nost as

consistent wwth only very mnimal distal nedian

neur opat hy, and not approaching at all the

severity at which carpal tunnel rel ease would even

be considered, in ny opinion.

A hearing was held before the Comm ssion on Novenber
23, 2005. At the hearing, Jeff Rowbothen, gave testinony.
M . Rowbot hen has been a personal banker at Bank of Anerica
since January 11, 2005. According to the claimnt, he had
previously worked at Baxter Healthcare for approxi mately 27
years. According to M. Rowbothen, prior to his |ast
position at Baxter, he worked as production supervisor in
D al yzer, and during that tine, the clainmnt wirked as a
production person for himon various shifts. M. Rowbothen
testified that he left his enploynment with Baxter in June of
2004, and that the claimant had worked for himoff and on
during the two and a half years prior to his departure from
the conpany. According to M. Rowbothen there were
production quotas on everything. He testified that the

respondent makes several different nedical products,
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i ncluding plastic sheeting for bags and tubing. According
to M. Rowbothen, in the D alyzer departnent, they nade
ki dney dialysis filters and peritoneal dialysis and kits, as
vari ous departments produced various products. Upon being
guesti oned about the claimant’s job activities, M.
Rowbot hen testified that all of the jobs were very rapid
over either an eight-hour or 12-hour shift.

On cross exam nation, M. Rowbothen testified that the
claimant’s job duties involved grasping.

The claimant al so gave testinony during the hearing.
The claimant testified she worked for the respondent
approximately ten years assenbling products. According to
the clai mant, when she first began working for the
respondent, she was placed in Cell Separator on the second
shift, making phoresis kits, as they dealt with both snal
and large tubing, putting kits together. The cl ai mant
testified that this is when she first started experiencing
problens with her hands, but she continued to work. The
claimant testified:

Q Tell us what you were doi ng when that happened?

What was your job? What types of notions of the
hands di d you have to use?
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A. 1 was on the line and it was on a big circle
and we’d all nmake different things. And it dealt
wWith putting tubing into other tubings. Very
smal | tubing, putting ends on them and so nany
stations on the line. And then, when it got
further into the line, we would put the tubing
together. W dipped it in cyclo, put it in

anot her tubing, and then we would put it into a
plastic case. And then it would go to the next
station and so forth.

The claimant further testified that they had production
guotas and that her job was rapid, repetitive and
continuous. At which tinme, the clainmant was working eight-
hour shifts, five days a week. According to the clainmant,
she worked in the Cell Separator departnent for five years,
and then it was shut down. Next, the clainmnt was placed in
the Di al yzer departnent, which entail ed manual work. The
claimant testified:

Q GCkay. Tell the Judge about that job, when you
say it was all manual

A It was set up, you know, you d get up from one
station and nove to the next. One station would
insert the fiber, pull the sheeting out, and then
it would go to another station. You would
manual | y hand-screw the caps on. They were red
and clear caps; we would screw themon. Then it
went to another station. They had to put tips in
them You' d put the tips in them You d put the
tipin them you d have to hit themlike that.
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The claimant further testified that at the next
station, it would go to a manual hand-wel d wherein they
would put it into a thing and hit the sides. The clai mant
specifically testified:

It would push forward, weld the cap headers on,

and then cone back. You d take it and it would

go up a belt, then it would go up to another station.

Got inspected, put into a bag, and went through

a thing to be sealed and then out to the packing area.
The claimant essentially testified that she perforned ot her
jobs that were rapid, repetitive, and continuous. According
to the claimant, she had nore difficulty with her hands on
sone jobs than she did on others. The claimant testified
she experienced synmptons of tingling, swelling, and nunbness
in her hands, and her wists would hurt. The cl ai mant
testified she sought treatnent fromthe conpany nurse on
several occasions about this, but she was uncertain as to
what period of tine she was going to the nurse’s station.
According to the claimant, the nurse would treat her with
hot conpresses. During this tine, the claimant admtted to
havi ng worked in a nursing hone as a certified nursing

assistant to support herself and her three teen-aged

children. The claimnt admitted to |ying to the respondent
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about not being gainfully enployed anywhere el se. However,

t he clai mant denied that any of her work in the nursing home
was rapid, repetitive or continuous. The claimant admtted
that she is claimng that her problens with carpal tunnel
resulted due to her having worked for the respondent. The
cl ai mant maintains that she di scussed her hand problens with
Teresa Coggi ns, the respondent’s head nurse. She also
admtted to having dealt wth a | ady/nurse named Bonni e.

On cross-exam nation, the claimant admtted that while
drawi ng short-termdisability benefits fromthe respondent,
she was enpl oyed by Care Manor. The clai mant further
admtted she was certifying through Baxter’s insurance that
she was totally disabled fromenpl oynent. The clai mant
admtted that the activity she performed on her conputer
pl ayi ng games bot hered her hands, as well as her hobby of
crocheting. Specifically, the claimant admtted that the
enpl oyee health record was correct wherein she told the
nurse, Susan Butler on April 29, 2004, her hands get pretty
nunb while on her hone conputer playing ganes or surfing the
net. The claimant testified:

Q How I ong have you been pl ayi ng conputer ganes?
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A Well, | don't always play conputer ganes.
Q well when did you start?

A. 1’ve had ny conputer, probably, five, six
years.

Q You didn't play conputer ganes before five or
Si X years ago?

A. | probably did, but that’s not all | do when
sit in front of ny conputer.

Q How I ong have you been crocheti ng?
A I've tried it here and there.
Q For how | ong?

A. Well, when | try to crochet, nmy hand goes nunb,
so | have to put it down.

Q Wwell, when did you first start?

A. Years ago. Probably before | even ever knew
the the | ab exi sted.

The claimant admtted to telling Dr. Burnett in Cctober
of 1985, her right hand goes nunb. The claimnt al so
admtted to being on nedical |eave fromthe respondent and
drawi ng short-termdisability due to viral and bronchi al
probl ens, as she is a heavy snoker. As of the date of the
heari ng, the clai mant was unenpl oyed. According to the

claimant, she quit her enploynent with a nursing hone due to
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conflict with a nurse. The claimant admtted that she was
di scharged from Care Manor in May of 2005 due to drugs being
present in her system The claimant admtted that although
she may have given earlier testinony that she began having
probl enms with her hands about a year and a half after she
started working for the respondent, if nedical records show
t hat she had worked there barely six nonths when her hand
probl ens started, this is probably correct.

The claimant testified she | ast worked for respondent
i n Novenber of 2004. According to the claimnt, around the
time she left her enploynment with the respondent, she was
working in the cassette nolding departnent. The cl ai mant
testified she had to pull the cassettes off the nmachine,

i nspect themand put themin totes, as they had to be
st acked.

The parties stipulated that the claimant’s 17-year-old
daughter’s testinony woul d corroborate her testinony as to
the problens and difficulties she has experienced with her
hands swel ling, redness and things of the sort.

Steve Hall, the Director of Human Resources for the

respondent, gave testinony during the hearing. He admtted
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that the reason given for the claimant’s | eaving the conpany
on the separation formindicates that she left due to
personal reasons. M. Hall admtted to being famliar with
the circunstances that led to the execution of the
separation form According to M. Hall, he had di scussions
wi th the clai mant about her request for |eave, and requested
addi ti onal docunentation from her physician concerning her
wor ki ng while on | eave during the period of tine she was
requesting a | eave of absence from Baxter. M. Hall
testified that since the claimant was unable to provide him
with this docunentation in anple tine, she was given the
opportunity to voluntarily resign, or, if not, they would
pursue it. Although M. Hall was uncertain as to whether
the claimant actually drew any short-termdisability
benefits as a result of her applications, he recalled her
all eged illness being an upper respiratory infection.

A prehearing conference was held in this matter on
August 23, 2005, and as a result, a Prehearing Order was
filed in the matter on August 23, 2005. The parties

stipulated to the foll ow ng:
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1. The enpl oyee-enpl oyer-carrier relationship

existed in April of 2004 and at all other

rel evant tines.

2. Caimant’s average weekly wage was $470.18; her

tenporary total disability rate is $313.00; and her

permanent partial disability rate is $235.00

By agreenment of the parties, the issues to be presented
at the hearing were limted to the foll ow ng:

1. Whet her clainmant sustained a conpensabl e

bil ateral carpal tunnel syndrome injury as

reported on April 16, 2004.

2. VWhether claimant is entitled to nedical
benefits.

3. Wether the respondent is entitled to an of fset
under Ark. Code Ann. 811-9-411.

4. \Whether the claimant is entitled to tenporary
total disability benefits.

5. Whether the claimant’s attorney is entitled to
an attorney’s fee.

At the hearing, the parties stipulated to reserve al
of the aforenentioned issues except for the issue of
conpensability.

The cl ai mant contended that she sustai ned conpensabl e
gradual onset bilateral carpal tunnel injuries during the

course of her enploynment with the respondent.
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In contrast, the respondent contended that the clai mant
did not sustain conpensable bilateral carpal tunnel wthin
the course and scope of her enploynent with respondent.

After a hearing before the Comm ssion, the
adm ni strative |law judge found, “That the claimant’s
constitutional challenges are without nerit. He further
found that the claimant has proven by a preponderance of the
evi dence that she sustai ned conpensabl e bilateral carpal
tunnel injuries while in the respondent’s enploy.”

The respondent appeals to the Full Comm ssion.

1. Adjudication

A. Constitutional |ssues

In sum the clainmnt contends that the entire Wrkers’
Conpensation Law as set forth at Ark. Code Ann. 811-9-101
et. seq., is unconstitutional.

The adm nistrative | aw judge found that, “Based on the
factual and | egal conclusions of the Full Conm ssion in

Leslie E. Bland v. Baxter Reqional Mdical Center, Full

Wor kers’ Conpensation Comm ssion, Opinion filed August 16,
2005 (F204378), copy of which is blue backed as Comm ssion

Exhi bit 2. | find that the claimant’s consti tuti onal
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chal l enges are without nerit.” The Full Conm ssion affirns
this finding. Specifically, we find that the claimant has
not denonstrated that Act 796 of 1993 is unconstitutional.
Hence, we have already refuted all of these alleged
constitutional violations raised by the claimant's attorney

in Long v. Wl -Mart Stores, Inc., Full Wrkers' Conpensation

Conmi ssion, OQpinion filed Jan. 25, 2006 (F309931), Plunmer

v. Wal-Mart Stores, Inc., Full Wrkers' Conpensation

Comm ssion, Opinion filed Cct. 10, 2005 (F209057), Edwards

v. Galloway Sand & Gravel, Full Wrkers' Conpensation

Conmi ssion, Qpinion filed Oct. 11, 2005 (F109737), and Bl and

v. Baxter Reqgional Mdical Center, Full Wrkers

Compensati on Commi ssion, Opinion filed Aug. 16, 2005
(F204378) .

B. Conpensability

The cl ai mant al so contends that she sustained
conpensabl e gradual onset bilateral carpal tunnel injuries
during the course of her enploynment with the respondent. As
such, the claimant is not required under the provisions of
Act 796 of 1993 to establish that her work duties required

rapid repetitive notion in order to establish the
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conpensability of her bilateral carpal tunnel syndrone

injuries. Kildowyv. Baldwin Piano & Organ, 333 Ark. 335,

969 S.W2d 190 (1998). However, the claimnt must stil
prove that she sustained bilateral carpal tunnel syndrone
injuries arising out of and in the course of her enploynent,
that a work-related injury is the major cause of her
disability or need for nedical treatnent, and the
conpensabl e injuries nust be established by objective

medi cal findings.

Specifically, the adm nistrative | aw judge found, “The
cl ai mant has proven by a preponderance of the evidence that
she sustai ned conpensabl e bilateral carpal tunnel injuries
while in the respondent’s enploy.” The Full Conmi ssion
di sagrees with this finding. W do not find that the
clai mant proved by a preponderance of the evidence that her
bil ateral carpal syndrone injuries are causally connected to
her job activity. In our opinion, the claimant is not a
credible witness. In the present nmatter, the claimnt’s
hi story concerning the nunbness and tingling in her hands is
conpletely inconsistent. She gave a nedical history and

initially testified that she began having problens with her
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hands about a year and a half into her enployment wth the
respondent. However, on cross-exam nation, the clai mant
admtted that if conpany records indicate that she began
conpl ai ni ng of hand nunbness and rel ated synptons about six
months into her enploynment with the respondent, this is
probably correct. Dr. Walker and Dr. Snelz have both opined
that the claimant’s job activity with the respondent was not
t he cause of her hand problens. There is also other

evi dence to suggest that the claimant’s bilateral carpa
tunnel syndrome may have resulted from sone ot her source,
such as playing conmputer ganmes, surfing the net, and | ong-
termcrocheting, as she has admtted to experiencing hand
nunbness and rel ated synptons with her hands during these
activities. In addition to this, Dr. Walker and Dr. Snelz
have al so cited several intrinsic patient factors, which are
known to increase the claimant’s risk for bilateral carpal
tunnel syndrome, which include, her tobacco abuse, hand
arthritis, body nass index, post nenopausal status, and

ot her age-related factors. Based on the expert opinions of
Dr. Walker and Dr. Snelz, and in light of all of the

foregoing, we find that it would require specul ati on and
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conjecture to causally link the claimant's bil ateral carpa
tunnel syndronme to her work activity. Conjecture and
specul ati on cannot be permitted to supply the place of

proof. Dena Constr. Co v. Herndon, 264 Ark. 791, 575 S.w2d

155 (1979). As a result, the claimant has failed to prove
by a preponderance of the evidence that she sustained
conpensabl e bilateral carpal tunnel injuries while in the
respondent’ s enploy. Accordingly, the Full Comm ssion
reverses the admnistrative |law judge’'s finding on this

i ssue.

Accordingly, for those reasons set forth herein, the
deci sion of the Adm nistrative Law Judge is hereby affirned
in part, and reversed in part. As aresult, this claimis
denied and dismssed in its entirety.

T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner
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Conmi ssi oner Turner concurs and dissents w thout opinion.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| respectfully concur, in part, and dissent

wi thout opinion, in part fromthe Majority’ s opinion.

concur with the Majority that the constitutional issues
raised by the claimant are without merit. | respectfully

di ssent without opinion fromthe Majority’ s finding that the
claimant has failed to prove by a preponderance of the

evi dence that she sustai ned conpensabl e bilateral carpal

tunnel injuries while in the respondent’s enpl oy.

SHELBY W TURNER, Conm ssi oner



