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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F500085

SHARON SOCHA, EMPLOYEE CLAIMANT

NORTHWEST AIRLINES, EMPLOYER                RESPONDENT

LIBERTY MUTUAL INSURANCE, CARRIER RESPONDENT

OPINION FILED APRIL 7, 2006

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by HONORABLE MARVIN “CHIP” LEIBOVICH,
Attorney at Law, Bryant, Arkansas.

Respondent represented by HONORABLE MICHAEL RYBURN, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed in part and
reversed in part.

OPINION AND ORDER

The respondent appeals and the claimant cross-

appeals a decision of the Administrative Law Judge filed on

October 25, 2005.  In that decision, the Administrative Law

Judge found that the claimant sustained a compensable injury

and that she was entitled to related medical and temporary

total disability benefits.  The Administrative Law Judge

further found that the respondents were entitled to a credit

pursuant to Ark. Code Ann. §11-9-411. 

The respondent appeals the portion of the decision
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awarding the claimant benefits.  The claimant cross-appeals

the portion of the decision allowing the respondent an

offset.  After a de novo review of the record, we find that

the portion of the decision awarding the claimant benefits

should be affirmed.  However, we reverse the portion of the

decision awarding the claimant an offset for disability

benefits paid pursuant to Ark. Code Ann. §11-9-411. 

The claimant was injured on January 5, 2005, when

she was driving luggage to the area where passengers pick it

up.  The claimant testified that it was raining on the day

of the accident and that she was operating a “tug”.  The

claimant described the tug as a golf cart-type vehicle that

had an enclosed top with open sides and was raised about two

and a half feet from the ground.  She testified the vehicle

did not have seatbelts and that she would be surprised if it

operated at speeds in excess of 25 or 30 miles an hour.  The

claimant said the vehicle had windshield wipers, but that

they were shorter than the window and therefore not very

effective.  

The claimant was subsequently involved in an

accident with the “tug” she was driving, resulting in her

landing on asphalt.  The reason for the accident is unclear. 
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The claimant said that the last thing she recalled was

looking to the left to make sure she would not be in the

path of dangerous jet blast.  After that, the next thing she

recalled was being on the ground and someone asking her if

she was okay.  The claimant testified she believed she was

thrown from the tug, because she was not in the area of the

tug and the tug had continued and hit a fence.  

The claimant said the night before the accident

she took some Vicodin for an unrelated hip injury.  She said

that she believed she had taken it around 12:30 or 1:00 a.m.

and testified she reported to work at 1:48 the following

day.  She testified she had taken the medication at night,

before going to sleep, as her doctor had advised her.  She

further testified that she felt no effects from the

medication on the morning of the accident.

The claimant said that after the accident her arm

was immediately placed in a splint.  She said she suffered

from pain in the arm, her face, her chest, and in her wrist. 

The claimant was treated for multiple injuries to her chest,

hand, wrist, left cheekbone, and dental problems.  

A note from St Vincent’s hospital indicates that

the claimant was taken by stretcher and hospitalized.  A
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doctor’s note from the same day indicates that the claimant

was, “full alert, oriented, talkative, responds to verbal

stimuli, moves extremities appropriately.”  It also noted

her pupils were equal.  The note indicated the claimant’s

left cheek was swollen and theat there was bruising of her

left eyelid.  Finally, the note provided the claimant had

bruising of her left hand and that her right wrist was being

placed in a splint.

A CT performed on the same day revealed the

claimant suffered from a left facial fracture and a right

wrist fracture.  A CT of the claimant’s head also indicated,

Hemorrhage in the left maxillary sinus
with fracture of the lateral and
anterior walls and fracture of the left
zygomatic process. I also suspect there
is also inferior blow-out fracture of
the orbit but I cannot confirm on these
images. 

X-rays from the same date revealed the claimant had

sustained a fracture to her right wrist.  The claimant was

diagnosed with “Severe colles fracture”.  The claimant

underwent a procedure called “Synthes external fixator”, in

which pins were placed in her fractured wrist.

A drug test was performed on the claimant on
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January 5, 2005.  It returned as positive for opiates.  A

doctor’s note was later submitted from the claimant’s

physician, Dr. K. Pickett, indicating the claimant had been

prescribed Vicodin, a medication that, if taken within 24

hours of a drug test, could cause a positive for opiates.

A doctor’s note from March 14, 2005, indicated

that the course of treatment for the claimant would be to

remove the external fixator, put the claimant’s wrist in a

splint, and then initiate physical therapy.  The next day

the claimant had the fixator removed.  

A note from March 22, 2005, indicated that the

claimant would be able to start physical therapy the next

week.  It also provided that she would be able to do desk or

computer work and showed she had been scheduled for a return

appointment the next month.

The claimant testified she has not returned to

work since her injury.  She indicated that she originally

kept in touch with the employer and that she was advised to

let someone know when she could return to light duty.  The

claimant further said that she attempted to return to work

when her doctor released her to do light duty work. 

However, her manager told her, 



Socha - F500085

6

...well, you know, they don’t want you
to come back until this workmen’s comp
case is resolved, that it is really a
workmen’s comp case, otherwise we have
to treat you as though you had an
accident, you know, say at home or in
your car or something like that.  

The claimant indicated that if her injury had been work

related, she would have been allowed to return to work in a

light duty capacity.

The claimant was also a member of the union and

received “OJI hours.”  The claimant described “OJI hours” as

follows:

A. OJI hours are a number of hours that
are set aside for each employee and you
accrue them very similarly as if you
accrue vacation or sick hours, so if you
don’t use them, you accrue them, and
over the course of time, you know, you
can have a lot or a little or however
you use them, but they are hours
specifically set aside for each
individual employee so each individual
employee’s hours may be different, but
you would use them in application to an
on-the-job injury just like a sick day
or vacation but they’re not
interchangeable.

The claimant further indicated that OJI hours were

used exclusively for work-related injuries; whereas sick pay

was for those absences that were for personal reasons.  She

testified that because her OJI claim was denied, she was
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forced to use her sick hours.  She said she received sick

pay, which was paid at the rate as her usual salary.  The

claimant further testified that she exhausted all her sick

leave hours and at the time of the hearing had received no

additional money.   The claimant indicated that workers

accrue sick leave at a rate of eight hours per month and

indicated that if she had been awarded temporary total

disability benefits, then her sick hours would have been

restored and her hours from the OJI category would have been

used.  She also indicated that OJI hours were paid at a

different rate than sick hours. 

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002)

defines “compensable injury” as “[a]n accidental injury

causing internal or external physical harm to the body . . .

arising out of and in the course of employment and which

requires medical services or results in disability or death. 

An injury is ‘accidental’ only if it is caused by a specific

incident and is identifiable by time and place of

occurrence.”  Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W.3d 889 (2002).  The phrase "arising out of

the employment refers to the origin or cause of the

accident," so the employee was required to show that a
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causal connection existed between the injury and his

employment.  Gerber Products v. McDonald, 15 Ark. App. 226,

691 S.W.2d 879 (1985).  An injury occurs "’in the course of

employment’ when it occurs within the time and space

boundaries of the employment, while the employee is carrying

out the employer's purpose, or advancing the employer's

interest directly or indirectly."  City of El Dorado v.

Sartor, 21 Ark. App. 143, 729 S.W.2d 430 (1987).  Under the

statute, for an accidental injury to be compensable, the

claimant must show that he/she sustained an accidental

injury; that it caused internal or external physical injury

to the body; that the injury arose out of and in the course

of employment; and that the injury required medical services

or resulted in disability or death.  Id.  Additionally, the

claimant must establish a compensable injury by medical

evidence, supported by objective findings as defined in §11-

9-102(16).  Medical opinions addressing compensability must

be stated within a reasonable degree of medical certainty. 

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).  The injured party bears the burden of proof in

establishing entitlement to benefits under the Workers’

Compensation Act and must sustain that burden by a
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preponderance of the evidence.  See Ark. Code Ann. § 11-9-

102(4)(E)(i)(Repl. 2002); Clardy v. Medi-Homes LTC Servs.,

75 Ark. App. 156, 55 S.W.3d 791 (2001).

In this instance, we find that the claimant was

injured during the course and scope of her employment when

her injuries were sustained as a direct result of the

accident occurring when she had an accident involving her

tug.  We further find that the claimant’s injuries were

illustrated by objective medical findings as indicated by

the hospital records showing the nature and extent of her

injuries.  

The respondent argues that the claimant sustained

an injury that was idiopathic in nature.  They further argue

that it is likely that the claimant’s use of Vicodin the

previous evening caused her to pass out and fall of the

cart.  We find these arguments to be unpersuasive.  Instead,

we find that the claimant’s accident was not idiopathic in

nature and that the claimant’s use of Vicodin likely played

no part in her accident.

As noted by the Court of Appeals in Swain v. Wal-

Mart Associates, Inc., CA 04-1116 (Ark.App. 5-25-2005), 

An idiopathic injury is one whose cause
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is personal in nature, or peculiar to
the individual.  Injuries sustained due
to an unexplained cause are different
from injuries where the cause is
idiopathic. Where a claimant suffers an
unexplained injury at work, it is
generally compensable. Because an
idiopathic injury is not related to
employment, it is generally not
compensable unless conditions related to
the employment contribute to the risk of
injury or aggravate the injury.
(Internal citations omitted).

In this instance, the evidence indicates that the

claimant had no condition that would cause her to pass out

at the time of the accident.  Furthermore, there is no

evidence that the claimant’s use of Vicodin the prior

evening resulted in impairment.  Specifically, we note that

the claimant’s coworker asked her to operate the tug and

indicating she appeared to be alert.  Additionally, we note

the admission report from the hospital on the day of the

accident, which specifically indicated the claimant was

alert and oriented.  Further, we call attention to the

claimant’s testimony that on the day of the accident she was

not feeling effects from the Vicodin.  Last, we note the

claimant’s testimony that it had been over twelve hours

since she took the medication.

In our opinion, the reason for the claimant’s
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accident was due to some, unknown event.  The claimant said

that at the time of the accident, she was looking to the

left to make sure she was out of the way of “jet blast”,

indicating that if she were to strike something in front of

her, it would be unknown to her.  Furthermore, we note that

it was raining at the time of the accident and that the

claimant sustained severe injuries that would be consistent

with injuries from a collision rather than due to simply

passing out and falling two and a half feet from a cart.  In

fact, the claimant testified that her doctor believed she

suffered from injuries due to hitting a steering wheel.  

We further find that the claimant is entitled to

the requested medical treatment.  There appears to be no

dispute that the claimant’s treatment would be considered

both reasonable and necessary for treatment of her injuries

in the event compensability is shown.  Furthermore, the

medical records corroborate the fact that the claimant

sustained injuries in a work-related injury and that such

treatment is directly related to treatment of those

injuries.  

We also find that the claimant should be entitled

to the requested temporary total disability benefits.  In
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order to be entitled to temporary total disability

compensation for a scheduled injury, the employee must

prove: (1) that she remains within her healing period; and

(2) that she has not returned to work.  Wheeler Construction

Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

In this instance, the claimant sustained multiple

injuries, including a fracture to her right wrist.  The

record is clear that the claimant was still undergoing

medical treatment for those injuries and that she had not

returned to work at the time of the injury.  In fact, the

employer had refused to allow the claimant to return to work

even after she was released to perform light duty. 

Accordingly, we find that the claimant remains in her

healing period and is entitled to temporary total disability

benefits for the time period of January 6, 2005 to a date

yet to be determined. 

Last, we find that the respondents are entitled to

a credit for any medical benefits paid pursuant to Ark. Code

Ann. §11-9-411.  However, we reverse the decision of the 

Administrative Law Judge allowing the respondents to claim a

credit for disability benefits pursuant to Ark. Code Ann.

§11-9-411.  In our opinion, the payments made to the
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claimant in the form of sick pay were not benefits that were

made in contemplation of payment for compensation due to her

work-related injury.  

Ark. Code Ann. §11-9-411(a) provides, 

(a) Any benefits payable to an injured
worker under this chapter shall be
reduced in an amount equal to, dollar-
for-dollar, the amount of benefits the
injured worker has previously received
for the same medical services or period
of disability, whether those benefits
were paid under a group health care
service plan of whatever form or nature,
a group disability policy, a group loss
of income policy, a group accident,
health, or accident and health policy, a
self-insured employee health or welfare
benefit plan, or a group hospital or
medical service contract.

In our opinion, the language of §11-9-411 does not

cover the present instance.  The statute provides for an

offset when a group health care plan pays for compensation

in contemplation of a work injury.  In this instance, there

is no “plan”, instead, the claimant was simply paid sick

time pursuant to the employer’s policy regarding sick time. 

Furthermore, the claimant in the present case did not

receive compensation in contemplation of a work-related

injury.  The record is clear that the claimant was told that
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she would have to use her sick time and would be paid

accordingly.  It is also evident that the claimant was paid

her full salary because the company did not believe her

injury to be work-related.  In fact, the claimant went into

great detail about the alternative “OJI” hours that would be

paid for employees that sustained work-related injuries. 

Likewise, it appears that the “OJI” hours were paid at a

reduced rate.  We also note that the claimant’s request for

“OJI” hours was denied, which indicates the company did not

believe her injury was work-related.  This unilateral

decision to deny the claimant access to that system was

meant to deny her any payment associated with a work-related

injury.

In our opinion, there are several cases that are

controlling.  The first is that of Southwestern Bell

Telephone Company v. Siegler, 240 Ark. 132, 398 S.W.2d 531

(1966).  In Siegler, the claimant sustained a work-related

knee injury.  As a result of the injury he was absent

approximately seven weeks.  During that time, the

respondent, pursuant to a company funded disability plan,

paid the claimant his full salary.  The Court, in denying an

offset, relied on the holding of Looney v. Sears Roebuck
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Company, 236 Ark. 868, 1371 S.W.2d 6 (1963) and noted that

the respondent had the burden of proving the payment was

advance compensation.  They also concluded that unless the

payments could have been nothing except advance payments of

compensation, they were not entitled to an offset.  

Another case that we find to be instructive is

that of Varnell v. Union Carbide, 29 Ark. App. 185, 779

S.W.2d 543 (1989).  In Varnell, the employer had a non-

occupational disability plan where the injured worker would

receive a partial payment from a group disability carrier

and additional payment from the employer.  The total amount

paid equaled 85% of the worker’s salary.  At the hearing,

testimony was presented that the claimant’s injury was

initially treated as non-occupational.  The Court, in

denying an offset, noted that there was no evidence to

support a finding that both parties intended the payment to

be advance compensation.

In our opinion, the facts of this case are similar

to those in Norman v. North Hills Service, Inc., 2005 AWCC

232, Claim No. F408828 (Full Commission Opinion filed

November 21, 2005.)  In Norman the claimant sustained an

injury after she dropped to her knees and bruised them.  The
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claimant did not believe she needed medical attention and

returned to work.  She subsequently sustained an injury

while teaching children to dance.  The respondents

controverted the claim.   As a result of her injuries, the

claimant was absent for a period of time.  She was paid

pursuant to a “leave bank” consisting of vacation and sick

time she had accrued throughout her employment.  

The Commission denied the respondents an offset

for the money the claimant received from her “leave bank”. 

In making this decision they relied on the holdings of

Varnell and Siegler, See; supra.  The Commission concluded

that when payment not pursuant to a group insurance plan is

made by the respondents, then §11-9-411 would be

inapplicable.  Accordingly, the respondent would only be

entitled to an offset when it is apparent that the money

received by the claimant would constitute an advance payment

of compensation pursuant to Ark. Code Ann. §11-9-807. 

Norman, supra.  The Commission further opined, 

In the first place, the claimant’s
testimony was that the payment she
received was for leave time which she
had accumulated.  They clearly were not
wages nor were they intended to be wages
at the time she received them. 
Additionally, the respondent has not
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offered any evidence that, at the time
the claimant received the benefits, they
were intended to be advanced payments of
compensation.  In fact, such a
proposition would be impossible to prove
since the respondent had controverted
the claimant’s entitlement to any
benefits at that time.

Just as in Norman, the claimant in the present

case received pay for leave time she had accrued rather than

due to payment from a group disability plan.  As such, the

provisions of Ark. Code Ann. §11-9-411 do not apply. 

Likewise, the evidence is clear that the claimant did not

receive money in contemplation of a workers’ compensation

injury.  Instead, it is apparent the respondents

controverted the claimant’s claim for benefits, denied her

“OJI” leave designed for work-related injuries, and forced

her to exhaust her personal sick leave.  For the reasons

cited by the Court in Varnell and Siegler, and by the

Commission in Norman, we find that the respondents should

not be entitled to an offset with respect to paid disability

benefits.  Accordingly, we affirm in part and reverse in

part the decision of the Administrative Law Judge.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful
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rate from the date of the Administrative Law Judge’s

decision in accordance with Ark. Code Ann. §11-9-809(Repl.

2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. §11-9-715 (Repl. 2002).  For

prevailing on this appeal before the Full Commission,

claimant’s attorney is hereby awarded an additional

attorney’s fee in the amount of $500.00 in accordance with

Ark. Code Ann. §11-9-715(b) (Repl. 2002).

IT IS SO ORDERED.

                             _______________________________
                             OLAN W. REEVES, Chairman

    _______________________________
                   SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.


