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Attorney at Law, Blytheville, Arkansas.
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PURVIS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 15, 2006. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.
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3. The claimant has proven, by a
preponderance of the evidence, that, in
addition to the admitted head injury,
he also sustained a compensable back
injury arising out of and during the
course of his employment which required
medical services as reflected by
medical evidence supported by objective
findings, and which was caused by a
specific incident identifiable in time
and place of occurrence on January 21,
2005.

4. Respondents are responsible for all
outstanding hospital, medical, and
related expenses related to the
claimant’s back claim, and respondents
remain responsible for continued,
reasonably necessary medical treatment.

5. Claimant’s healing period had not ended
as of the date of the within hearing.

6. The claimant has failed to prove that
he is entitled to temporary total
disability benefits.

7. By necessity, all additional issues are
specifically reserved pending further
development of the medical evidence.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the February 15, 2006

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full

Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann.

§11-9-715 (Repl. 1996) with Ark. Code Ann. §11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00

in accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

 
                                                       
                        SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority

opinion. The respondents bring this appeal to the Full

Commission from an Opinion filed by an Administrative

Law Judge on February 15, 2006. More particularly, the

respondents appeal the finding of the Administrative

Law Judge that the claimant sustained a compensable

back injury on or about January 21, 2005, for which he

is entitled reasonable and necessary medical treatment.

Neither party appeals the Administrative Law Judge’s

finding that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to

temporary total disability benefits.

My carefully conducted de novo review of this

claim reveals that the claimant has failed to prove by

a preponderance of the evidence that he sustained a
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compensable back injury on or about January 21, 2005,

in the course and scope of his employment with the

respondent employer. Although it is arguable that the

claimant may have suffered a back strain from the

incident that occurred on that date, the claimant has

failed to prove by objective medical evidence that his

bulging disc was thus caused. In addition, the claimant

has failed to prove by a preponderance of the evidence

that his current back pain and complaints are causally

connected to his work related accident.

It is uncontroverted that the claimant

sustained a mild head injury on Friday, January 21,

2005, when he was struck on the head by a heavy piece

of channel steel that fell from approximately 8 feet

above him. Fortunately, the claimant was wearing a hard

hat at the time of this incident. The preponderance of

the evidence shows that the claimant was knocked down,

but in contradiction to his testimony, he was not

knocked unconscious as a result of this incident.

Rather, the medical records reflect that the claimant

had an “amnestic response” to the event. 

At the time of this incident, Mr. Brian

Plunkett was operating the crane from which the steel

that struck the claimant was suspended. Therefore, he
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was an eye witness to the event. Mr. Plunkett testified

that the claimant received a “glancing blow” from the

steel beam that struck him. Mr. Plunkett further stated

that upon seeing what had happened, he immediately

dismounted the crane and rushed down to the claimant’s

aide. More specifically, Mr. Plunkett stated:

When I saw the piece fall and hit
him, I immediately was going to him
[the claimant] and hollering at our
safety man to get down there. And
when I got to him, he was already
trying to get up, and we was trying
to keep him, you know, to - it hit
him.

 
Safety manager, Mr. Todd Bernard, testified

that he arrived at the scene of the accident within two

minutes of being notified. Thereafter, the claimant was

taken to the safety office where he was examined by

another safety officer and trained emergency medical

technician, Mr. Scotty Burgess. According to witness

testimony, although the claimant’s hard hat was badly

scarred from the impact, there were no visible signs of

acute injury to the claimant’s head. The claimant was

given an ice pack and ibuprofen and offered emergency

medical treatment. In fact, Mr. Bernard testified that

he offered repeatedly to take the claimant for medical
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treatment, and each time the claimant declined.

Although the claimant denied having been offered

medical treatment by Mr. Bernard, both Mr. Plunkett and

Jose Garcia were present in the office when these

offers were made, and they each corroborated Mr.

Bernard’s testimony. Further, Mr. Garcia corroborated

Mr. Bernard’s testimony that he had furnished the

claimant with several telephone numbers at which to

reach him over the weekend should the claimant decide

to seek medical treatment. With regard to any possible

miscommunication between Mr. Bernard and the claimant

due to language barriers, witness testimony confirms

that Mr. Garcia was in the office the entire time

acting as a translator. Mr. Plunkett also testified

that the claimant understands some English.

The claimant testified that, although he felt

bad all weekend, he did not attempt to call Mr. Bernard

concerning medical treatment because he cannot speak

English. Mr. Garcia testified that the claimant tried

to call him once over the ensuing weekend with regard

to some medication he was taking, but that he was

unable to take the claimant’s call. Mr. Garcia further

testified that the claimant’s English speaking brother-

in-law lived with the claimant at that time.
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The claimant returned to work the following

Monday morning. At that time, Mr. Garcia was still the

claimant’s designated translator. Mr. Garcia testified

that the claimant specifically asked to be taken to the

doctor that day. In addition, Mr. Garcia indicated that

the claimant complained of both neck and upper back

discomfort. The claimant offered uncorroborated

testimony that he continued to work in pain, and that

he continued to ask the respondent employer for medical

treatment to no avail.

The medical records reflect that the claimant

was first treated by Dr. John S. Williams on January

31, 2005. The claimant was accompanied to that visit by

a different translator, Mr. Jorge Torres. Mr. Torres

did not testify at the hearing. A report of the

claimant’s January 31st examination reflects the he had

no obvious indications of skull fracture. However, the

claimant reported to Dr. Williams that he was

experiencing some blurred vision at that time, and

vague numbness down his left arm. In his deposition

taken on December 1, 2005, Dr. Williams verified that

the claimant did not complain to him of back pain at

that initial visit. Dr. William’s nurse’s triage report

of that visit, however, reflects that the claimant
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complained to her of head, neck, and back pain. When

questioned about the nature and extent of the

claimant’s first examination, Dr. Williams testified as

follows:

Q. What sort of tests or physical
examinations would you have done on
him at that time?

A. Examined places where he was
complaining of being hurt and I did
that. I did not see any tests that
day. He was already nine days post
his accident, did not go to the
emergency room to seek treatment
after his accident and he did not
want to have his head checked out
the first day I saw him. I quizzed
him about that.

Q. Why would that have been?

A. I don’t know, he said he didn’t
want to.

Q. Would you or do you find that
somewhat unusual?

A. Well, you know, if they’re
hurting that bad, that may be
reasonable. On the other hand, if
they keep complaining of things,
you do start searching, which we
did later on but the first time I
saw him, I did make a note of that,
but he didn’t want to have his head
checked out, so it was enough for
me to make a note. 

The claimant denied having ever refused to

let Dr. Williams examine his head. However, Dr.
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Williams testified that he ordered a CT scan over the

clamant’s objections. In the meantime, Dr. Williams

diagnosed the claimant with head trauma post concussion

syndrome, and released him to return to work. The

claimant’s CT scan was conducted on February 1, 2005.

This test revealed no abnormalities, and was, in Dr.

William’s words, “basically pretty normal”. 

The record reflects that the claimant sought

unauthorized medical treatment from a Hispanic

physician, Dr. Granada, in Missouri on or about

February 23, 2005. Subsequently, Dr. Granada opined

that the claimant needed to be on light duty until his

follow-up appointment in two weeks. On March 9, 2005,

Dr. Granada continued the claimant on light duty until

an MRI of his lumbosacral spine could be conducted. The

claimant testified that he had informed Mr. Bernard

that he was seeking unauthorized medical treatment with

Dr. Granada. The claimant stated that he sought

treatment from Dr. Granada, in part, because he could

not speak English. In addition, the claimant insisted

that the respondent employer ignored his repeated

requests for medical treatment. When questioned as to

why he would not return to Dr. Williams at that time,

the claimant stated, “Because they weren’t paying
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attention.” In contradiction to his own testimony,

however, the claimant admitted that he had a meeting

with company officials regarding his medical treatment

in March of 2005. The claimant stated that Mr. Torres

was present at this meeting to act as his interpreter.

The claimant next returned to Dr. Williams on

April 7, 2005. Dr. Williams testified that it was

during that visit that the claimant first complained to

him of lumbar back pain. After a thorough physical

examination of the claimant, which included plain film

x-rays of his lumbar spine, Dr. Williams concluded that

the claimant had strained his back. Accordingly, he

prescribed an anti-inflammatory and a muscle relaxer,

and he returned the claimant to work without

restrictions. Again on May 23, 2005, Dr. Williams

examined the claimant and found no objective medical

evidence of lumbar spine injury. In addition to lumbar

pain, the claimant complained to Dr. Williams of

thoracic back pain on that particular visit. Dr.

Williams agreed that it is uncommon to have complaints

lasting more than four months from the type of injury

that the claimant sustained. Further, Dr. Williams

found no objective findings of sustained injury.

However, due to the claimant’s continued subjective
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complaints, Dr. Williams ordered an MRI of the his

lumbar spine. This test, which was conducted on June

13, 2005, showed a mild diffuse disc bulge at L4-L5.

Otherwise, the test results were unremarkable. 

Dr. Williams testified that whether and how

the lumbar spine is impacted by a blow to the head

depends on the mechanics of the injury. More

particularly, Dr. Williams stated:

Potentially, it depends on if it is
a direct blow or a glancing blow,
the mechanisms of injury would be,
you know, depending on how the true
injury happened, what kind of head,
back, and neck sequelae you’re
going to get from that. 

Dr. Williams agreed that a herniated lumbar

disc does not typically occur from an incident like the

claimant experienced. Further, Dr. Williams testified

that the claimant’s subjective symptoms did not

correlate with his objective findings as revealed by

the MRI and the claimant’s physical examinations. 

The record contains two written statement

from co-workers who witnessed the claimant engaging in

horseplay after his alleged back injury. More

specifically, Daniel Griffin stated that on February

24, he observed the claimant putting a bottle between
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his feet and jumping up to flip the bottle behind his

head. Mr. Griffen stated that he observed the claimant

engaged in this activity for approximately 10 minutes

with no apparent “problems whatsoever”. Mr. Griffen

further stated that on the 10th day of March at 5:25

p.m., he observed the claimant jump and roll onto the

hood of a truck. Mr. Griffen’s written statement was

signed, but not dated. In addition, on March 22, 2005,

Mr. Lyle Barnes wrote the following statement:

I Lyle Barnes seen Manuel Serna
putting objects on his feet and
kicking up in the air, jumping and
playing like he had no problems
with his back.

Dr. Williams testified that the above

described activities are not something that you would

normally expect from someone with a herniated disc.

Finally, Dr. Williams testified that he could not say

within a reasonable degree of medical certainty that

any low back problems of which the claimant currently

complains are the result of his accident of January 21,

2005. In later testimony Dr. Williams clarified his

opinion by stating, “In my opinion, the tests he’s had,

the exams I did on him, never finding any

abnormalities, I’ll have to say it’s not probable, not



SERNA - F504371 14

likely.” In reference to the claimant’s clinical

symptoms, Dr. Williams further testified as follows:

Q. Now when he came to you these
later times like in April [or] May,
did he appear to you to be in
severe pain?

A. Not a lot, now when I would
press on his back sometimes I think
he would, you know, act like it was
hurting, not act like, maybe he was
hurting, but subjectively when I
was looking at him I think he was
hurting but he wasn’t limping, you
know, or favoring either side, you
know, he didn’t have one side or
the other, you know. Usually you’ll
have some findings, if somebody has
any significant pathology, on your
exam, plus in light of a normal MRI
scan, and normal exams, you know,
if I can’t find anything that’s
going to confirm their complaints,
most likely it’s just a muscle
strain or a pull or something
minor, you know, and not anything
serious.

A compensable injury is statutorily defined

as an accidental injury causing internal or external

physical harm to the body arising out of and in the

course of employment and which requires medical

services or results in disability or death. Ark. Code

Ann. §11-9-102(4)(A)(i). Moreover, an injury is

‘accidental’ only if it is caused by a specific

incident and is identifiable by time and place of
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occurrence. Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W.3d 889 (2002). In order to prove a

compensable injury, a claimant must prove, among other

things, a causal relationship between his employment

and the injury. McMillan v. U.S. Motors 59 Ark. App.

85, 953 S.W.2d 907 (1997). Medical evidence supported

by objective medical findings is elemental in proving a

compensable injury. Ark. Code Ann. §11-9-102(16).

Objective findings are defined at Ark. Code Ann. § 11-

9-102(16) as those findings which cannot come under the

voluntary control of the patient. Although objective

medical evidence is necessary to establish the

existence and extent of an injury, it is not essential

to establish the causal relationship between the injury

and a work-related accident. Horticare Landscape Mgt.

V. McDonald, 80 Ark. App. 45, 89 S.W.3d 375 (2002). 

It is undisputed that the claimant sustained

an injury to his head as the result of a specific

incident identifiable by time and place of occurrence

on January 21, 2005. There is also some evidence that

the claimant complained contemporaneously of neck and

back pain as a result of this incident. Further, as the

Administrative Law Judge correctly points out, Dr.

Granada, who was undisputedly the claimant’s
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unauthorized treating physician, recommended an MRI

fairly early on in the claimant’s treatment. Dr.

Williams, on the other hand, did not learn of the

claimant’s lumbar back complaints until early April of

2005. At that time, Dr. Williams found no objective

evidence of back injury. When an MRI was ultimately

conducted in June of 2005, the results showed normal

findings with the exception of a mild diffuse disc

bulge at L4-L5. Dr. Williams testified that this type

of finding is consistent with the claimant’s age.

Moreover, Dr. Williams agreed that a herniated lumbar

disc does not typically occur from an accident such as

the claimant suffered. Further, Dr. Williams stated

that the claimant’s subjective symptoms did not

correlate with his objective findings as revealed by

the MRI and the claimant’s physical examinations. Dr.

Williams agreed that the type of activities in which

the claimant was witnessed to have engaged after his

injury are inconsistent with a more serious type back

injury such as a herniated disc. This opinion is

consistent with the results of the claimant’s MRI which

showed only a mild bulging disc, as opposed to a

herniated disc. Finally, Dr. Williams could not state

within a reasonable degree of medical certainty that
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any low back problems of which the claimant currently

complains are the result of his accident of January 21,

2005. It is well settled that medical opinions

addressing compensability must be stated within a

reasonable degree of medical certainty. Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000). 

Based upon the above and foregoing, I find

that the claimant has failed to prove by a

preponderance of the evidence that he sustained a

compensable back injury on January 21, 2005. As

previously stated, the objective medical evidence

simply does not support such a finding. 

Therefore, for the reasons set forth herein,

I must respectfully dissent from the majority opinion.

________________________________
KAREN H. McKINNEY, Commissioner


